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The  President’s  Letter 

To  THE  Members  of  the  Federal  Communications  Bar  Association: 

A  reading  of  this  issue  of  the  JoiniNAL  will  give  you  detailed  infor¬ 
mation  concerning  the  recent  activities  of  the  Association  and  its  various 
committees.  The  purpose  of  this  letter  is  merely  to  mention  some  of  the 
high  spots  of  the  past  few  months  and  to  call  your  attention  to  a  few 
of  the  events  to  be  held  in  the  near  future. 

Stuart  Sprague  was  our  guest  speaker  at  the  second  luncheon  held 
at  the  Willard  Hotel  on  June  14.  He  gave  a  most  interesting  talk  on 
the  negotiations  with  ASCAP  for  television  rights.  Bernard  Koteen  and 
the  members  of  the  Luncheon  Committee  plan  to  resume  the  luncheons 
in  the  fall.  Russell  Rowell,  chairman  of  the  Essay  Committee,  reports 
that  some  very  interesting  essays  have  been  submitted.  The  winning 
essay  will  be  published  in  the  Fall  issue  of  the  Journal. 

September  will  be  a  busy  month  with  the  Association  joining  with 
the  other  local  legal  associations  in  acting  as  hosts  to  the  American  Bar 
Association.  Guilford  Jameson  is  chairman  of  our  Association’s  com¬ 
mittee,  and  it  is  hoped  that  this  meeting  will  provide  an  opportunity 
to  meet  with  many  of  our  out-of-town  members.  The  Annual  Outing 
will  be  held  again  this  fall  as  usual.  Charles  Duvall,  chairman  of  the 
committee,  will  announce  the  plans  shortly. 

Once  again  I  wish  to  express  to  every  member  of  the  Association 
the  hope  that  you  will  send  to  the  Executive  Committee  and  to  the 
chairmen  of  the  various  committees  such  suggestions  as  you  think  will 
make  more  effective  the  work  of  the  Association. 


Cordially  yours. 


President 
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Whether  judicUd  proceedings  should 
be  broadcast  or  telecast  is  a  problem 
of  particular  interest  to  lawyers  in  the 
radio  field.  Prof,  Charnley  in  his 
review  of  the  subject  makes  a  strong 
argument  for  freer  access  by  broad¬ 
casters  to  courtroom  proceedings. 


Should  Courtroom  Proceedings  Be  Broadcast? 

Mitchell  V.  Charnley" 


Should  criminal  trials  and  other  judicial  proceedings  be  put  on  the 
air— aural  or  TV— either  directly  or  by  recording? 

Answers  to  this  question  have  varied  in  the  last  year  or  so  from 
outright  affirmatives  in  actual  practice  to  outright  negatives  in  practice 
and  legislation  as  well. 

Two  1950  murder  trials  permitted  live  broadcast  of  important  parts 
of  the  proceedings,  and  recordings  of  other  parts  for  subsequent  broad¬ 
cast.  One  permitted  not  only  aural  but  also  television  recording  for 
later  broadcast.  A  fourth  case— the  Sander  “mercy  killing”  trial,  which 
yielded  more  words  of  news  than  any  other  trial  in  American  history, 
even  the  Hauptmann  trial— denied  to  radio  either  recordings  or  direct 
broadcast. 

And  two  states  made  any  such  broadcasting  illegal. 

Broadcasters— especially  those  responsible  for  radio’s  news  opera¬ 
tions— object  to  limitations  on  their  right  to  approach  court  proceedings 
of  wide  popular  interest  exactly  as  they  do  otner  “special  events”:  With 
microphone,  announcer,  and  tape  recorder.  Why,  they  ask,  should  not 
a  murder  trial  that  has  captured  public  imagination  be  as  proper  a  sub- 


•  Mitchell  V.  Charnley  is  a  professor  in  the  School  of  Journalism,  University 
ot  Minnesota.  He  has  worked  on  newspapers  in  Goshen,  Indiana;  Honolulu;  Walla 
Walla,  and  Detroit;  worked  on  magazines  in  Detroit  and  New  York,  and  worked 
in  ramo  news  at  WCCO,  Minneapolis,  and  with  KUOM,  the  University  of  Minne¬ 
sota  station.  He  has  been  a  member  of  the  Council  on  Radio  Journalism  since  its 
inception,  and  was  its  chairman  in  1948-49.  He  is  the  author  of  several  books, 
the  latest  being  News  by  Radio  (Macmillan,  1948). 
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ject  for  on-the-spot  broadcast  as,  say,  the  occasion  of  a  little  girl’s  falling 
down  an  abandoned  well?  Why,  indeed,  should  it  not  be  more  proper, 
since  it  is  pubhc  business? 

And  why— this  they  ask  with  special  emphasis— why  should  not  radio 
be  given  the  privilege  of  using  its  peculiar  facilities  to  best  advantage, 
just  as  the  newspaper  is? 

This  last  question  is  not  a  new  one.  In  1934  the  Yankee  Network, 
in  New  England,  won  a  fight  that  gave  a  radio  reporter  space  in  the 
pressroom  of  the  Massachusetts  capitol,  side  by  side  with  newspaper 
reporters.  In  1939  Congress  passed  a  law  to  admit  radio  newsmen  to 
House  and  Senate  press  galleries— an  event  that  led  to  their  inclusion 
in  White  House  news  conferences. 

A  full-dress  review  of  the  problem  came  in  1940  when  a  regional 
bar  conference  in  New  York  heard  a  roundtable  discussion  of  it  by  repre¬ 
sentatives  of  the  American  Society  of  Newspaper  Editors,  the  American 
Newspaper  Publishers’  Association,  the  National  Association  of  Broad¬ 
casters,  and  the  American  Bar  Association.  Neville  Miller,  president 
of  NAB,  said  that  “reporting  of  trials  over  the  radio  should  be  governed 
by  the  same  rules  as  govern  the  reporting  in  the  press.”  Giles  J.  Pat¬ 
terson,  representing  ABA,  expressed  the  opinion  that  the  bar  opposed 
broadcasts  of  trial  proceedings  on  the  ground  that  such  broadcasts 
would  be  likely  to  hamper  or  prejudice  the  proceedings. 

In  the  mid-forties,  radio’s  accass  to  public  proceedings  became 
easier.  Harold  Ickes  permitted  WOL-Washington  to  record  the  burning 
sallies  he  delivered  at  his  last  news  conference  as  a  Cabinet  member; 
in  1947  live  microphones  were  permitted  at  a  Congressional  committee 
hearing  and  at  a  Senate  vote  on  a  Presidential  veto.  In  many  cities 
across  the  nation  broadcasting  of  city  council  meetings,  civil  service 
commission  hearings  and  the  like  was  permitted;  in  many  it  was  denied. 
In  Bethlehem,  Pennsylvania,  in  1949,  a  coroner’s  inquest  was  held  in 
the  main  studio  of  WGPA-FM,  and  enormous  public  interest  attended 
the  live  broadcast. 

This  sketchy  review  shows  no  more  than  that  broadcasters’  desire 
to  put  public  business  on  the  air  has  been  a  developing  phenomenon, 
and  that  public  oflBcers  have  been  increasingly— though  by  no  means 
universally— willing  to  permit  it. 

'The  interest  of  radio  newsmen  in  court  broadcasting  is  typically 
illustrated  by  the  effort  of  the  Chicago  Radio  Correspondents’  Associa¬ 
tion  to  get  permission  to  record  Chicago  court  proceedings.  William 
Ray,  director  of  news  and  special  events  for  NBC  in  the  Midwest  and 
news  director  of  WMAQ-Chicago,  describes  this  effort  and  the  thinking 
behind  it: 

“In  Chicago  (fust  after  the  war)  we  found  that  most  judges  of  the 
lower  courts  would  permit  us  to  record  proceedings  until  the  Chicago 
Bar  Association  clamped  down  on  us.  We  conducted  negotiations  with 
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a  special  committee  of  the  Bar  for  a  long  time,  and  succeeded  in  con¬ 
vincing  the  committee  that  we  should  be  permitted  to  make  recordings 
of  court  proceedings  for  subsequent  editing  and  playback,  as  distinct 
from  live  broadcasts  in  which  all  sorts  of  inappropriate  material  might 
inadvertently  go  on  the  air.  We  suggested  this  distinction  because  the 
canons  of  tne  American  Bar  Association  forbade  courtroom  broadcasts, 
and  we  knew  the  Chicago  Bar  Association  would  not  like  to  act  directly 
to  the  contrary;  we  thought  recorded  broadcasts  a  satisfactory  com¬ 
promise. 

“The  board  of  governors  of  the  Chicago  Bar  Association  overruled 
its  special  committee,  however,  and  voted  to  continue  the  policy  of 
forbidding  any  kind  of  broadcasts,  live  or  recorded.  The  reason  they 
gave  was  the  fear  that  the  presence  of  microphones  might  upset  wit¬ 
nesses;  but  radio  newsmen  thought  that  the  real  reason  was  appre¬ 
hension  that  elected  judges  might  make  long  speeches  for  the  benefit 
of  voters,  rather  than  for  the  furtherance  of  justice.” 

The  Chicago  Radio  Correspondents’  Association  presented  answers 
to  both  these  objections.  It  pointed  out  that  broadcasters  can  and 
should  edit  tape  recordings,  not  only  to  remove  objectionable  material 
but  to  take  out  remarks  of  a  political  nature.  And  it  suggested  that 
three  microphones— directional  mikes  in  front  of  witness  stand  and 
judge,  and  a  parabola  mike  for  remarks  of  attorneys  and  others  within 
the  enclosure— would  serve  the  purpose  without  undue  distraction. 

“My  own  feeling,”  Ray  continues,  “is  that  if  radio  newsmen  handle 
courtroom  pickups  in  a  dignified  manner,  rather  than  try  to  manipulate 
them  like  radio  showmen,  and  that  if  they  later  present  impartial,  well- 
edited  versions  of  the  proceedings,  they  and  the  courts  would  be  co¬ 
operating  in  an  important  public  service.  The  judge  always  has  au¬ 
thority  over  his  courtroom,  and  he  can  always  throw  out  anybody- 
radioman  or  anybody  else— interfering  with  the  dignity  of  the  pro¬ 
ceeding  or  the  administration  of  justice.” 

Radiomen  have  usually  based  pleas  for  permission  to  broadcast 
court  proceedings,  live  or  recorded,  in  part  on  the  fact  that  newspapers 
are  permitted  to  use  such  proceedings  as  basis  for  current  news  stories. 
Why,  say  the  radiomen,  should  not  this  newer  medium  for  dissemina¬ 
tion  of  news  be  given  preciselv  the  same  privileges  as  newspapers  to 
take  full  advantage  of  its  facilities? 

One  answer  to  the  question  is  that  posed  by  the  Chicago  Bar  As¬ 
sociation:  Fear  that  presence  of  broadcasting  or  recording  apparatus 
might  interfere  with  the  orderly  or  normal  procedure  of  a  trial.  Broad¬ 
casters  usually  answer,  as  did  the  Chicago  group,  that  such  apparatus 
can  be  held  to  a  little-noticeable  minimum,  and  that  microphones  are 
today  so  commonplace  as  to  draw  little  attention. 

Another  answer  is  that,  after  recording,  a  broadcaster  might  edit 
his  tape  so  as  to  present  a  one-sided  picture  of  a  proceeding.  But  radio 
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replies,  sensibly,  that  this  is  no  more  a  hazard  to  radio  than  to  news¬ 
papers.  Moreover,  any  such  editing— anything  that  would  produce  a 
report  that  is  not  fair  and  accurate— would  destroy  the  broadcaster’s 
privilege  of  immunity  against  hbel  charges. 

Legally,  of  course,  no  news  gatherer— newspaper  or  radio— has  the 
right  to  attend  court  proceedings  or  to  report  them.  The  court  has 
complete  control,  and  with  some  exceptions  it  may  both  close  the  court¬ 
room  to  any  but  participants  in  a  case  and  close  the  records  to  ordinary 
reporting. 

An  additional  objection  to  permitting  trial  broadcasts  grows  from 
fear  that  this  kind  of  reporting  may  lead  in  the  direction  of  sensational¬ 
izing  the  proceeding  itself— toward  what  is  termed  “turning  the  court¬ 
room  into  a  circus.’  Radio  denies  that  anything  inherent  in  recording 
or  broadcasting  mechanics  tends  toward  this  danger.  The  court  itself 
can  and  must  control  against  it. 

Two  recent  murder  trials  in  Minnesota  in  which  recording  for 
broadcast  was  permitted  have  been  cited  as  examples  of  the  influence 
of  elaborate  radio  and  newspaper  coverage— beyond  usual  limits— in  the 
direction  of  sensationalism.  Both  were  under  the  jurisdiction  of  the 
same  district  judge. 

The  first  was  the  trial  of  a  young  woman  on  charge  of  murder 
of  her  lover.  The  case  had  attracted  wide  attention.  The  trial  was  held 
in  the  small  town  of  Glencoe;  station  KNUJ-New  Ulm,  45  miles  distant, 
recorded  each  day’s  proceedings  and  made  special  broadcasts  daily  from 
the  judge’s  chambers.  The  recordings  were  also  used  by  the  New  Ulm 
Daily  Journal,  owner  of  KNUJ,  as  basis  for  its  daily  stories.  The  judge, 
Joseph  J.  Moriarty,  permitted  installation  of  a  public  address  system 
throughout  the  courthouse,  and  its  extension  to  a  600-seat  theater  across 
the  street  to  serve  the  overflow  crowd.  The  judge  actually  broadcast  a 
decision  on  defense  motion  for  dismissal  of  charges,  delaying  its  presen¬ 
tation  for  two  minutes  so  that  KNUJ  could  make  program  chrnges  to 
accommodate  it.  KWLM-Willmar  recorded  the  dismissal  broadcast  and 
rebroadcast  it. 

Judge  Moriarty  expressed  his  view  of  the  values  involved  in  the 
extensive  arrangements  for  coverage  and  public  attendance  in  these 
words: 

“This  is  a  people’s  court,  and  the  people  have  a  ripht  to  know  what  is 
poing  on  and  how  it  is  conducted.  ...  It  is  true  and  fundamental  that  all 
the  people  cannot  assemble  in  the  courtroom  to  be  present  when  cases  are 
tried,  yet  all  the  people  have  a  perfect  right  to  do  that. 

“That  is  why  we  have  in  every  courtroom  in  the  United  States  of 
America  a  place  for  the  people  to  come  into  the  courtroom  and  to  sit  down 
and  observe  what  is  transpiring.  That  rule  is  just  as  sacred  and  recognized 
in  the  Supreme  Court  of  the  United  States  as  it  is  here  in  Glencoe.  So  that 
for  the  benefit  of  those  who  are  not  present  when  cases  are  tried  the  very 
essence  of  democracy  requires  that  the  information  which  is  produced  in  the 
course  of  a  trial  and  the  Way  and  manner  in  which  a  trial  is  conducted  and 
the  proceedings  of  the  trial  should  be  reported  to  the  people.” 
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Judge  Moriarty  devoted  a  considerable  portion  of  his  decision  dis¬ 
missing  the  charge— the  decision  that  was  broadcast  live— to  praise  of 
the  co-operation  and  effective  coverage  rendered  by  newspapers  and 
radio. 

The  second  case  was  one  brought  to  Judge  Moriarty’s  court  on  a 
change  of  venue.  A  man  had  been  found  guilty  in  Minneapolis  of 
murder,  following  his  disappearance  during  the  course  of  the  trial— 
he  was  convicted  and  sentenced  in  absentia.  Arrested  later,  he  served 
part  of  a  sentence  in  the  state  penitentiary;  the  new  trial  was  granted 
on  appeals  on  points  of  law. 

Reporters  were  given  substantially  the  same  privileges  in  this  trial 
that  they  had  enjoyed  in  the  first.  An  added  privilege,  however,  came 
when  the  judge  permitted  Dick  Hance,  a  television  photographer  for 
KSTP-TV,  to  set  up  an  extensive  battery  of  lights  and  microphone 
equipment,  as  well  as  his  camera,  for  one  day’s  session— that  when  the 
accused  man  was  on  the  stand.  Judge  Moriarty  gave  Hance,  in  Hance’s 
words,  “complete  permission  to  do  anvthing  I  wanted  to”  to  procure 
the  sound-film  footage.  Excerpts  from  the  film  were  presented  both 
on  KSTP-TV  and  on  the  NBC  television  network.  KSTP  believes  this  is 
the  only  telecast  of  criminal  court  proceedings. 

Immediately  after  this  trial.  Judge  Moriarty  was  criticized  severely 
in  editorials  in  the  Minneapolis  Star,  both  on  points  of  law  and  on  the 
manner  in  which  the  trials  were  conducted.  Judge  Moriarty  called  a 
grand  jury  and  asked  it  to  consider  indicting  the  paper  on  a  criminal 
libel  charge.  The  grand  jury  reported  no  cause  for  such  action.  Judge 
Moriarty  thereupon  called  a  second  grand  jury,  again  to  investigate 
the  possibility  of  libel  charges.  (This  jury  has  not  met  as  this  is 
written. ) 

The  latest  move  in  the  controversy  over  the  conduct  of  the  trials 
has  come  from  the  Minnesota  State  Bar  Association.  The  MSB  A  has 
directed  the  appointment  of  a  committee  to  investigate  recent  public 
criticisms  of  the  manner  in  which  criminal  trials  in  the  state  have  been 
conducted. 

In  the  widely-publicized  trial  of  a  State  University  of  Iowa  student 
on  charge  of  murdering  his  fiancee.  Judge  J.  P.  Gaffney  expressed  an 
entirely  different  point  of  view  from  that  of  Judge  Moriarty.  In  open¬ 
ing  the  trial,  he  said  for  the  record: 

“The  court  believes  in  and  will  safeguard  the  freedom  of  the  press  and 
radio.  The  press  and  other  news  disseminating  agencies  may  be  of  inesti¬ 
mable  value  in  preserving  the  morality  of  the  people.  .  .  .  Most  of  our  daily 
press  and  radio  are  doing  much  to  demoralize  the  people  of  our  nation, 
especially  the  youth.  .  .  .  Society  and  everyone  in  it  would  be  much  better 
off  were  the  press  and  radio  not  to  mention  this  case.  You  are  urged  to  dis¬ 
seminate  the  news  of  this  trial  accurately  and  dispassionately  without  sensa¬ 
tionalism.” 
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In  spite  of  Judge  Gaffney’s  statement,  nearly  50  reporters  covered 
the  trial,  many  of  them  for  radio  stations.  Newsroom  and  broadcasting 
facilities  were  set  up  in  the  courthouse,  and  scores  of  newspaper  and 
radio  reporters  telephoned  or  wired  stories  each  day.  But  no  recording 
or  direct  broadcast  from  the  courtroom  was  permitted. 

After  the  trial.  Judge  Gaffney  complimented  both  press  and  radio 
coverage. 

The  Sander  trial  in  New  Hampshire  was  covered  in  much  the 
fashion  of  the  Iowa  trial— and  much  that  of  the  Hauptmann  trial  in  the 
mid-thirties.  Sixty  of  the  200  working  newsmen  and  women  were  ad¬ 
mitted  to  the  courtroom;  the  remainder  worked  in  temporary  news  and 
broadcasting  quarters  set  up  in  the  courthouse.  Six  radio  stations  broad¬ 
cast  direct  from  a  basement  “studio.” 

In  Mississippi,  a  murder  trial  was  covered  with  recorders  by  four 
radio  stations,  and  a  live  broadcast  of  the  verdict.  Circuit  Judge  John 
C.  Greene  and  the  district  attorney  both  expressed  approval  of  the 
coverage  after  the  trial. 

In  an  Indiana  murder  trial,  complete  tape  recordings  of  arguments, 
testimony,  and  summations  were  broadcast  by  WLBC-Muncie  in  a 
series  of  “Highlights  of  the  Dalton-Gratzer  Trial”— edited  summaries  of 
the  day’s  proceedings,  on  the  air  from  10:30  p.m.  to  midnight.  Because 
the  case  is  pending.  Circuit  Judge  Joseph  H.  Davis  has  not  commented 
on  the  broadcasts.  Attorneys  for  the  defendants  said  they  believed 
the  presence  of  microphones  and  the  fact  of  broadcast  “made  no  dif¬ 
ference”  in  the  conduct  of  the  trial;  they  remarked  on  the  public-service 
element  in  the  broadcasts.  The  prosecutor  said  he  felt  conduct  of 
witnesses  was  unaffected,  but  “elements  of  sensationalism”  may  have 
been  “unduly  heightened.”  He  said  he  would  not  again  give  permis¬ 
sion  for  recording  and  broadcast  in  a  case  of  this  type. 

The  law  passed  recently  in  Georgia  prohibiting  broadcast  of  court 
proceedings  is  the  direct  outgrowth  of  the  practice  of  WGGP-Savannah 
of  broadcasting  edited  recordings  of  Savannah  police  court  sessions. 
The  act  applies  only  to  the  Savannah  court,  but  will  act  to  deter  similar 
broadcasts  in  other  cities. 

A  new  section  of  the  Wisconsin  Criminal  Code,  effective  July  1, 
1950,  makes  it  a  misdemeanor  to  broadcast,  live  or  recorded,  any  part 
of  the  proceedings  of  criminal  trials  or  examinations.  Radio  stations 
objectea  to  passage  of  the  law,  without  avail. 

In  California,  the  Canons  of  Judicial  Ethics  adopted  by  state  judges 
in  1949  declare  broadcasting  or  recording  for  broadcast  any  part  of 
court  proceedings  “an  improper  interference,”  not  to  be  permitted  by 
a  judge. 

What  all  of  this  adds  up  to— as  was  said  at  the  start  of  this  report— 
is  that  there  is  no  definitive  answer  to  the  title  question.  There  are 
many  cases  in  which  judicial  proceedings  have  been  considered  ap- 
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nropriate  material  for  broadcast;  there  are  probably  a  good  many  more 
m  which  permission  to  broadcast  has  been  denied. 

The  legislative  trend— hardly  well  enough  defined  to  be  called  a 
trend— seems  to  be  in  the  direction  of  denial.  But  increasingly  intensive 
radio  coverage  of  a  number  of  recent  murder  trials,  together  with  live 
or  recorded  broadcasts  from  a  number  of  them,  suggests  a  softening  ot 
restriction  in  practice.  And  the  tendency  toward  permission  to  broad¬ 
cast  other  forms  of  pubhc  business  is  worth  noting. 

The  position  of  radio  newsmen  is  fairly  clear.  Virtually  without 
exception,  they  demand  for  radio  full  access  to  materials  which  will 
let  broadcasters  make  effective  use  of  the  broadcast  idiom,  whether  it 
is  for  the  ear  or  for  the  ear  and  eye.  Broadcasting  has  two  advantages 
over  newspapers  as  a  news  medium,  speed  and  the  convincing  flavor 
of  on-the-spot  sounds  (and,  in  TV,  sights).  Naturally,  broadcasters 
want  to  enjoy  both  advantages  to  the  full.  And  their  argument  that  the 
public  is  often  better  served  when  radio  can  present  actual  sounds  and 
sights  is  no  hollow  pretense. 

What  resistance  has  come  from  courts  appears  to  have  been  in¬ 
spired  largely  by  fear  that  broadcasters’  paraphernalia  will  clutter  up  the 
courts,  distract  witnesses  and  jurors,  interfere  with  justice.  Experience 
with  use  of  microphones  necessary  for  either  public  address  systems, 
recording,  or  actual  broadcasting  does  not  seem  to  justify  this  fear,  inso¬ 
far  as  aural  broadcasting  is  concerned.  But  there  seems  little  doubt 
that  the  lights,  cameras,  and  other  equipment  that  go  with  telecasting 
may  offer  a  more  troublesome  problem.  Many  courts  have  refused  to 

Eermit  cameras  of  any  nature;  and  television  photography  is  likely  to 
e  more  disturbing  than  the  flash  of  still  cameras. 

As  for  the  problem  of  editing,  this  need  be  no  more  difficult  or 
ominous  than  that  of  writing  and  editing  newspaper  news.  The  chance 
of  inept  or  even  malicious  editing  of  tape  recordings  is  always  present, 
as  is  that  of  one-sided  selection  or  faulty  emphasis  by  newspapermen. 
But  the  likelihood  that  it  will  occur  more  frequently  in  radio  than  in 
newspapering  is  negligible;  and  if  it  should  occur,  it  will  be  in  radio 
as  in  newspapers— more  commonly  chargeable  to  stupidity  than  to 
purpose. 

Radiomen  like  to  point  out  the  positive  aspects  of  tape-editing— 
the  fact  that  careful  editing  can  present  salient  and  significant  parts  of 
trials  and  other  public  proceedings  and  eliminate  dull  or  repetitious 
or  insignificant  sections,  as  well  as  those  that  might  be  considered  in 
bad  taste.  In  this  respect,  they  say,  edited  tape  is  likely  to  make  much 
more  effective  broadcasting  material  than  actual  five,  unedited,  broad¬ 
casts. 

Finally,  the  “clear  and  present  danger”  principle  that  has  stood 
out  in  recent  contempt  of  court  cases  involving  newspaper  treatment 
of  judicial  proceedings  seems  to  be  abundantly  applicable.  Since 
Justice  Black’s  opinion  in  the  Bridges  v.  California  case,  along  with 
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others  applying  the  same  type  of  thinking,  the  higher  courts  have  held 
that  a  court’s  dignity  must  be  able  to  stand  full  publicization  of  its  acts, 
and  fair  criticism  of  them  as  well.  When  broadcasts  from  courtrooms 
are  competently  edited,  when  they  report  to  a  mass  audience  in  fair 
and  accurate  manner  a  hving  account  of  public  matters  of  genuine 
public  concern,  it  would  be  hard  to  justify  their  suppression  on  the 
ground  that  they  interfere  with  the  administration  of  justice. 


Addendum  by  the  Editor 

Canon  35  of  the  American  Bar  Association’s  Canons  of  Judicial 
Ethics  provides  as  follows: 

“Proceedings  in  court  should  be  conducted  with  fitting  dignity  and  de¬ 
corum.  The  taidng  of  photographs  in  the  courtroom,  during  sessions  of  the 
court  or  recesses  between  sessions,  and  the  broadcasting  of  court  proceedings 
are  calculated  to  detract  from  the  essential  dignity  of  the  proceedings,  de¬ 
grade  the  court,  and  create  misconceptions  with  respect  thereto  in  the  mind 
of  the  public  and  should  not  be  permitted.” 

See  Opinion  No.  67  of  the  Professional  Ethics  Committee,  A.B.A.  (1932); 
Opinion  No.  212  (1941).  In  Opinion  No.  212  the  committee  quoted 
from  an  opinion  rendered  by  the  Ethics  Committees  of  the  State  Bar 
of  Michigan  and  of  the  Detroit  Bar  Association  in  January,  1937,  con¬ 
cerning  broadcasts  of  trials,  as  follows: 

“.  .  .  The  Committees  are  of  the  opinion,  however,  that  such  work  is  not  the 
proper  function  of  the  court. 

“Such  broadcasts  are  unfair  to  the  defendant  and  to  the  witnesses.  The 
natural  embarrassment  and  confusion  of  a  citizen  on  trial  should  not  be  in¬ 
creased  by  a  realization  that  his  voice  and  his  difficulties  are  being  used  as 
entertainment  for  a  vast  radio  audience.  The  fear  expressed  by  most  persons 
when  facing  an  audience  or  microphone  is  a  matter  of  common  knowledge, 
and  but  few  defendants  or  witnesses  can  properly  concentrate  on  facts  and 
testify  fully  and  fairly  when  so  handicapped.  In  answer  to  the  statement 
that  those  who  voice  an  objection  are  not  required  to  submit  to  a  trial  which 
is  broadcasted,  it  is  only  necessary  to  point  out  that  some  might  hesitate  to 
object  for  fear  of  prejudicing  the  Court,  notwithstanding  such  fear  might  be 
entirely  unfounded.  Such  broadcasts  are  unfair  to  the  Judge,  who  should  be 
permitted  to  devote  his  undivided  attention  to  the  case,  unmindful  of  the  effect 
which  his  comments  or  decision  may  have  upon  the  radio  audience.” 

In  Earle  C.  Anthony,  Inc.  v.  Morrison,  83  F.Supp.  494  (S.D.  Cal. 
1948),  aflF’d  on  opinion  below,  173  F.(2d)  897  (C.A.  9th,  1949),  cert, 
den.  338  U.S.  819  (1949),  the  court  held  that  a  radio  station  had  no 
vested  right  to  broadcast  a  judicial  trial  and  therefore  that  a  state  court’s 
action  in  refusing  it  the  privilege  of  broadcasting,  while  according  that 
privilege  to  another  station,  was  no  violation  of  constitutional  civil  rights. 

In  Irwin  v.  Ashurst,  158  Ore.  61,  74  P.(2d)  1127  (1938),  a  witness 
in  a  criminal  case  sued  the  judge,  a  lawyer,  and  a  radio  station  for 
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damages  as  the  result  of  the  broadcasting  of  the  lawyer’s  argument  to 
the  jury,  in  the  course  of  which  he  had  made  defamatory  statements 
concerning  the  plaintiflF.  It  was  held  that  the  judge  was  immune  from 
suit;  that  the  lawyer  was  not  liable  because  his  remarks  were  qualifiedly 
privileged,  and  tnat  the  broadcaster  was  not  liable  inasmuch  as  it  had 
merely  transmitted  a  true  and  accurate  report  of  what  had  transpired 
at  the  trial.  The  court  said: 

“Undoubtedly  there  is  a  diversity  of  opinion  as  to  the  propriety  of  in¬ 
stalling  a  microphone  in  the  courtroom  tor  the  purpose  of  broadcasting 
judicial  proceedings,  especially  in  cases  involving  sordid  details  of  crime. 
This  court  is  not  prepared  to  say  that  it  is  unlawful  per  se  to  insball  a  micro¬ 
phone  in  a  courtroom  to  report  judicial  proceedings.  The  American  Bar  As¬ 
sociation  frowns  upon  such  practice.  It  is  a  matter  for  the  determination  of 
the  trial  judge. 

“It  is  difiBcult  to  see  any  difference  in  principle  between  radio  broadcast¬ 
ing  of  court  proceedings  and  the  publication  of  the  same  in  newspapers.  The 
fundamental  principles  of  the  law  of  libel  applicable  to  the  publication  of 
judicial  proceedings  by  newspapers  apply  also  to  the  broadcasting  of  such 
proceedings  by  radio  stations.  .  . 

In  a  recent  criminal  case  pending  before  the  Municipal  Court  for 
the  District  of  Columbia,  Judge  Aubrey  B.  Fennell  in  an  oral  opinion 
held  that  representatives  of  the  press  have  a  right  to  remain  in  the  court¬ 
room,  even  though  the  defendant  has  waived  the  right  to  require  an 
open  hearing  ana  the  court  has  entered  a  general  order  excluding  all 
persons  except  those  engaged  in  the  prosecution  or  presentation  of  the 
case  or  defense  and  the  witnesses  who  might  be  testifying. 
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Applicability  of  the  Fair  Labor  Stand¬ 
ards  Act  to  the  radio  and  television 
broadcasting  industry  raises  many 
problems,  in  this  article  Mr.  Haslam 
discusses  the  recent  amendments  to 
the  Act  with  particular  reference  to 
the  broadcaster. 


The  Fair  Labor  Standards  Act,  As  Amended 
and  the  Radio  Broadcasting  Industry 

Reuben  S.  Haslam* 


The  Fair  Labor  Standards  Act,  more  commonly  known  as  the  Fed¬ 
eral  Wage-Hour  Act,  has  been  one  of  the  more  controversial  federal 
statutes  enacted  in  recent  years. 

When  this  statute  was  enacted  in  1938,  its  sponsors  made  it  clear 
they  intended  that  it  would  eliminate  some  employment  of  child  labor, 
and  that  otherwise  it  would  merely  guarantee  to  employees  engaged 
“in  commerce”  or  in  the  “production  of  goods  for  commerce”  a  shorter 
workweek  and  a  40-cent  floor  under  wages.  As  a  result  of  administrative 
interpretations  and  court  decisions,  however,  it  soon  became  apparent 
that  this  “humanitarian”  statute  was  to  be  utilized  as  a  vehicle  for  con¬ 
trolling  most  phases  of  the  employer-employee  relationship.  Time  and 
again,  this  Act  was  interpreted  and  applied  in  such  a  way  as  to  nullify 
individual  employment  contracts  and  collective  bargaining  agreements 
entered  into  in  good  faith  by  the  contracting  parties.^  Wage  settlement 


•  Reuben  S.  Haslam,  originally  from  Logan,  Utah,  is  a  member  of  the  bar 
of  the  District  of  Columbia  and  a  practicing  lawyer  in  Washington,  D.C.  He  was 
^aduated  from  the  George  Washington  University  Law  School  in  1937  and  was 
then  employed  as  an  attorney  in  the  United  States  Department  of  Labor  from  1937 
until  1944.  In  that  department,  he  served  as  special  legal  assistant  to  the  Wage- 
Hour  Administrator,  special  assistant  to  the  Solicitor  of  Labor,  and  Chief  of  the 
Opinions  Section,  Solicitor’s  Office.  Thereafter,  until  entering  private  practice  in 
1949,  Mr.  Haslam  was  employed  in  the  law  department  of  the  National  Association 
of  Manufacturers  as  associate  counsel. 

'  See  e.g.  Jewell  Ridge  Coal  Corp.  v.  Local  6167,  United  Mine  Workers, 
325  U.S.  161,  65  Sup.  Ct.  1063,  89  L.  ed.  1534  (1945);  Anderson  v.  Mt.  Clemens 
Pottery  Co.,  328  U.S.  680,  66  Sup.  Ct.  1187,  90  L.  ed.  1515  (1946);  and  Bay  Ridge 
Operating  Co.  v.  Aaron,  334  U.S.  446,  68  Sup.  Ct.  1186,  92  L.  ed.  1502  (1948). 
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agreements  between  employers  and  their  employees  were  held  to  be 
void,  2  and  as  time  went  oy  the  concepts  of  what  employment  activities 
were  “in  commerce”^  or  “in  the  production  of  goods  for  commerce” 
were  ever  expanding.^ 

The  importance  of  such  decisions  and  administrative  interpreta¬ 
tions  to  industry  in  general  cannot  be  discounted.  Through  a  “legal 
fiction”  each  new  interpretation  of  the  statute  was  applied  retrospec¬ 
tively,®  and  employees  affected  thereby  acquired  “windfall”  claims 
against  their  employers  extending  backwards  in  some  cases  to  the 
effective  date  of  the  Act.®  These  retroactive  “rulings”  presented  an 
acute  problem  in  1947  when  the  Supreme  Court  handed  down  the  now 
famous  decision  in  Anderson  v.  Mt.  Clemens  Pottery  Company'^  holding 
that  employees  should  be  paid  for  time  spent  in  walking  between  the 
time  clock  and  their  work  benches  and  in  otherwise  preparing  for  work. 
Relying  on  the  Court’s  suggestion  that  they  might  be  entitled  to  pay 
for  all  time  spent  on  their  employers’  premises,  thousands  of  employees 
filed  suits  against  their  employers  for  “back  pay,”  double  damages,  costs 
and  attorney  fees.®  Basically,  these  claims  involved  walking  time, 
clothes  changing  time,  and  time  spent  in  getting  ready  for  work. 

To  meet  the  emergency  thus  created,  Congress  passed  the  Portal- 
to-Portal  Act  of  1947®  to  provide,  among  other  things,  a  two-year  statute 

*See  Brooklyn  Savings  Bank  v.  O’Neil,  324  U.S.  697,  65  Sup.  Ct.  895,  89 
L.  ed.  1296  ^945). 

*See  e.g.  Walling  v.  Jacksonville  Paper  Co.,  317  U.S.  564,  63  Sup.  Ct.  332, 
87  L.  ed.  460  (1943);  Overstreet  v.  North  Shore  Corp.,  318  U.S.  125,  63  Sup.  Ct. 
494,  87  L.  ed.  656  (1943);  and  A.  H.  Phillips,  Inc.  v.  Walling,  324  U.S.  490,  65 
Sup.  Ct.  807,  89  L.  ed.  1095  (1945). 

‘See  e.g.  Kirschbaum  Co.  v.  Walling,  316  U.S.  517,  62  Sup.  Ct.  1116,  86 
L.  ed.  1638  (1942);  Borden  Company  v.  Borella,  325  U.S.  679,  65  Sup.  Ct.  1223, 
89  L.  ed.  1865  (1945);  Roland  Electrical  Co.  v.  Walling,  326  U.S.  657,  66  Sup.  Ct. 
413,  90  L.  ed.  383  (1946);  and  Martino  v.  Michigan  Window  Cleaning  Co.,  327 
U.S.  173,  66  Sup.  Ct.  379,  90  L.  ed.  603  (1946). 

‘TTie  retroactive  nature  and  application  of  decisions  was  forcefully  pointed 
out  by  Mr.  Justice  Rutledge,  dissenting  in  Addison  v.  Holly  Hill  Fruit  Products, 
Inc.,  322  U.S.  607,  640-641,  64  Sup.  Ct.  1215,  88  L.  ed.  1488  (1944)  when  he 
said: 

“The  innovation  would  be  serious  if  confined  to  this  case  or  this  Act.  It 
is  beyond  prediction  what  the  consequences  may  be,  of  uncertainty,  or  hard¬ 
ship,  of  injustice  in  deprivation  of  rights,  in  windfalls  of  rights  to  others,  in 
laying  on  new  and  wholly  unexpected  liabilities  and  in  rdieving  from  an¬ 
ticipated  ones,  if  retroactive  adrninistrative  fashioning  becomes  the  general 
practice.” 

*  State  statutes  of  limitations  controlled  the  time  within  which  employee 
suits  could  be  brought  prior  to  1947.  Such  statutes  vary  from  one  year  as  in 
Alabama  to  20  years  as  in  Indiana. 

"328  U.S.  680,  66  Sup.  Ct.  1187,  90  L.  ed.  1515  (1946). 

"Section  16(b)  of  the  Act  (52  Stat.  1060,  29  U.S.C.  §§  201-219)  grants  to 
employees  the  right  to  bring  court  actions  to  recover  back  pay,  plus  an  equal  amount 
in  liquidated  damages,  plus  costs  and  attorney  fees. 

•61  Stat.  84,  29  U.S.C.  §  251  et  seq.  (1948). 
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of  limitations  on  such  employee  suits  and  to  define  compensable  work¬ 
time  for  purposes  of  the  Act. 

The  Portal  Act  was  made  retroactive  in  application  and  solved  the 
“walking  time”  emergency.  The  ink  was  hardly  dry  on  this  statute, 
however,  before  another  emergency  arose  based  on  the  Supreme  Court’s 
“overtime-on-overtime”  decision  in  the  case  of  Bay  Ridge  Operating  Co. 
V.  Aaron.  (In  this  case  the  court  held  that  certain  types  of  contract 
overtime  had  to  be  treated  as  straight-time  compensation  under  the 
Wage-Hour  Act  and  that  such  overtime  payments  could  not  be  offset 
or  credited  against  statutory  overtime.)  As  in  the  portal  incident, 
thousands  of  employee  suits  were  filed  seeking  overtime-on-overtime, 
plus  damages  and  costs.  Accordingly,  in  June  1949,  Congress  again 
found  it  necessary  to  cut  off  employee  claims  for  unforeseen  wages  and 
“penalties.’’^! 

It  was  with  this  background  of  “spot”  fire-fighting  that  the  81st 
Congress  rewrote  much  of  the  original  statute  in  the  Fair  Labor  Stand¬ 
ards  Act  Amendments  of  1949. 

While  most  of  the  1949  amendments  are  not  of  special  significance 
to  the  radio  broadcasting  industry,  the  amendments  dealing  with  (1) 
coverage,  (2)  regular  rate,  (3)  child  labor,  and  (4)  new  administrative 
powers  and  enforcement  provisions,  may  be  of  interest. 

Coverage 

The  coverage  pattern  of  the  Fair  Labor  Standards  Act  is  somewhat 
different  from  that  of  most  other  federal  statutes.  The  Wage-Hour  Act 
applies,  or  does  not  apply,  depending  upon  the  work  of  individual  em¬ 
ployees  and  not  necessarily  upon  the  business  of  the  employer.  To  be 
covered  by  the  Act  an  employee  must  be  engaged  “in  commerce”  or  in 
the  “production  of  goods  for  commerce”  within  the  meaning  of  these 
terms  as  defined  in  the  statute. 

Section  3(b)  of  the  Amended  Act  defines  “commerce”  to  mean 
“trade,  commerce,  transportation,  transmission,  or  communication 
among  the  several  States  or  between  any  State  and  any  place  outside 
thereof.” 

Section  3(j)  defines  production  or  “produced”  to  mean  “produced, 
manufactured,  mined,  handled,  or  in  any  other  manner  worked  on  in 
any  State;  and  for  purposes  of  this  Act  an  employee  shall  be  deemed 
to  have  been  engaged  in  the  production  of  goods  if  such  employee  was 
employed  in  producing,  manufacturing,  mining,  handling,  transporting, 
or  in  any  other  manner  working  on  such  goods,  or  in  any  closely  re¬ 
lated  process  or  occupation  directly  essential  to  the  production  thereof, 
in  any  State.” 

“334  U.S.  446,  68  Sup.  Ct.  1186,  92  L.  ed.  1502  (1948). 

”Pub.  L.  No.  171,  81st  Cong. 

“Pub.  L.  No.  393,  81st  Cong. 
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There  can  be  little  question  but  that  all  employers  in  the  radio 
broadcasting  industry  have  some  employees  who  are  engaged  in  com¬ 
merce  and  thus  covered  by  the  Act.  Moreover,  certain  members  of 
this  industry  (who,  for  example,  make  pictures  or  recordings  which  are 
shipped  out  of  the  State)  have  some  employees  who  may  be  engaged 
in  producing  goods  for  commerce. 

According  to  the  Supreme  Court,  because  of  the  “commerce”  defini¬ 
tion,  the  Act  applies  “throughout  the  farthest  reaches  of  the  channels 
of  commerce.”!^  On  the  other  hand,  the  Court  has  emphasized  that 
the  Act  does  not  apply  to  “industries  and  occupations”  merely  affecting 
commerce.  This  latter  point  was  emphasized  by  the  Court  in  McLeod 
V.  Threlkeld^^  when  it  said: 

“The  test  under  this  present  act,  to  determine  whether  an  employee  is 
engaged  in  commerce,  is  not  whether  the  employee’s  activities  affect  or  indi¬ 
rectly  relate  to  interstate  commerce  but  whether  they  are  actually  in  or  so 
closely  related  to  the  movement  of  the  commerce  as  to  be  a  part  of  it.” 

In  his  recent  bulletin  on  coverage  of  the  amended  Act,  the  Admin¬ 
istrator  had  the  following  to  say  respecting  the  “commerce”  basis  of 
coverage: 


“One  practical  question  to  be  asked  is  whether,  without  the  particular 
service,  interstate  or  foreign  commerce  would  be  impeded,  impaired,  or 
abated;  others  are  whether  the  service  contributes  materially  to  the  consum¬ 
mation  of  transactions  in  interstate  or  foreign  commerce  or  makes  it  possible 
for  existing  instrumentalities  of  commerce  to  accomplish  the  movement  of 
such  commerce  effectively  and  to  free  it  from,  burdens  or  obstructions. 

“Under  the  principles  stated  .  .  .  the  wage  and  hours  provisions  of  the 
Act  apply  typically,  but  not  exclusively,  to  employees  such  as  those  in  the 
telephone,  tefeCTaph,  television,  radio,  transportation  and  shipping  industries, 
since  these  industries  serve  as  the  actual  instrumentalities  and  channels  of 
interstate  and  foreign  commerce.” 

In  seeking  to  apply  the  Act  to  a  radio  broadcasting  station  under 
the  commerce  basis  of  coverage,  it  seems  clear  that  only  those  em¬ 
ployees  of  the  station  whose  activities  are  indirectly  related  to  the  func¬ 
tioning  of  the  station  would  be  outside  the  Act’s  coverage,  These 
would  seem  to  include  and  perhaps  be  limited  to  those  employees  who 
work  exclusively  in  maintaining  shrubs,  gardens,  and  lawns  around  the 
station,  the  company  chauffeur  who  drives  officials  to  and  from  their 
homes,  and  the  janitor  or  sweeper.^® 

As  mentioned,  the  Wage-Hour  Act  may  also  apply  to  some  em¬ 
ployees  of  a  radio  station  because  they  are  engaged  in  producing  goods 

’’Walling  v.  Jacksonville  Paper  Co.,  supra,  footnote  3. 

”319  U.S.  491,  63  Sup.  Ct.  1248,  87  L.  ed.  1538  (1943). 

“  See  references  to  the  Jacksonville  Paper  and  Threlkeld  decisions,  supra. 

“The  employees  in  these  categories  could  not  reasonably  be  said  to  perform 
work  that  is  a  part  of  commerce. 
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for  commerce.  For  example,  if  a  company  makes  recordings  of  some 
of  its  programs  and  ships  the  recordings  out  of  the  State,  it  is  thereby 
engaged  in  producing  goods  for  commerce  and  perhaps  a  larger  propor¬ 
tion  of  its  employees  would  be  covered  by  the  Act  than  if  it  engaged 
solely  in  commerce. 

Prior  to  the  1949  amendments,  all  classes  of  workers  even  remotely 
connected  with  production  were  held  to  be  under  the  Act  because  the 
“produced”  definition  embraced  employees  engaged  in  work  “necessary 
to”  production  as  well  as  to  those  engaged  in  production  itself.^^  The 
recent  amendments  deleted  the  phrase  “necessary  to  production”  and, 
as  has  been  noted,  provided  that  an  employee  is  covered  by  the  Act 
under  the  “producea  ’  definition  only  if  he  does  work  in  production  or 
performs  work  closely  related  and  directly  essential  to  production. 

This  change  in  the  definition  of  “produced”  suggests  that  mainte¬ 
nance  employees  of  a  producer  and  others  even  more  indirectly  con¬ 
nected  with  production  may  be  “outside”  the  Act.  However,  the  legis¬ 
lative  sponsors  of  this  apparently  narrowing  amendment  seemingly  in¬ 
tended  that  it  should  not  exclude  from  coverage  any  employee  of  an 
employer  engaged  in  production.^  ^ 

From  the  foregoing,  it  will  be  seen  that  most  employees  in  the 
radio  and  television  broadcasting  industries  are  covered  by  the  amended 
Act.  Covered  employees  must  be  paid  at  least  75  cents  an  hour  for 
straight-time  (time  worked  up  to  ana  including  40  hours  per  week)  and 
time  and  one-half  their  “regular  rate”  for  overtime  unless  they  are 
exempt. 

While  the  Act  provides  many  exemptions  for  employees  in  specific 
industries,  the  only  exemption  applicable  to  employees  in  the  radio  and 
television  broadcasting  industries  is  the  so-called  “White  Collar”  exemp¬ 
tion.  This  is  a  general  exemption  provided  by  section  13(a)(1)  of  the 
Act.  It  exempts  from  the  wage-and-hour  provisions  “any  employee 
employed  in  a  bona  fide  executive,  administrative,  [or]  professional  .  .  . 
capacity  (as  such  terms  are  defined  and  delimited  by  regulations  of 
the  Administrator.)” 

The  current  regulations  defining  “executive,”  “administrative,”  and 
“professional”  positions  for  purposes  of  section  13(a)(1)  were  made 


’’See  Roland  Electrical  Co.  v.  Walling,  326  U.S.  657,  663,  664,  66  Sup. 
Ct.  413,  90  L.  ed.  383  (1946),  wherein  the  Court  said: 

“This  does  not  require  that  the  occupation  in  which  he  fan  employee] 
is  employed  be  indispensable  to  the  production  under  consideration.  It  is 
enougn  that  his  occupation  be  ‘necessary  to  the  production.'  There  may  be 
alternative  occupations  that  could  be  substituted  for  it  but  it  is  enough  that 
the  one  at  issue  is  needed  in  such  production  and  would,  if  omitted,  handicap 
the  production.” 

"See  Conference  Report,  H.  Rept.  No.  1453,  81st  Cong.,  1st  Sess.  (1949) 
at  pp.  14  and  15. 
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efiFective  simultaneously  with  the  effective  date  of  the  1949  amend¬ 
ments  of  the  Act.i^ 

To  qualify  as  an  exempt  “executive”  an  employee  must  meet  several 
conjunctive  tests.  He  must:  Have  as  his  “primary  duty”  the  manage¬ 
ment  of  the  enterprise  or  of  a  “customarily  recognized  department  or 
subdivision  thereof”;  and  “customarily  and  regularly”  direct  the  work 
of  two  or  more  other  employees;  and  have  authority  to  hire  or  fire 
other  employees  or  have  his  suggestions  respecting  such  matters  or  the 
change  of  status  of  other  employees  “given  particular  weight”;  and 
“customarily  and  regularly”  exercise  discretionary  powers;  and  not 
devote  more  than  20  per  cent  of  his  work  time  each  week  “to  activities 
which  are  not  directly  and  closely  related  to”  his  executive  functions; 
and  be  paid  on  a  salary  basis  at  not  less  than  $55  per  week.  However, 
a  person  is  deemed  to  be  an  “executive”  if  he  is  paid  on  a  salary  basis 
of  $100  or  more  per  week;  if  his  primary  duty  consists  of  the  manage¬ 
ment  of  the  enterprise  or  a  recognized  department  or  subdivision  there¬ 
of;  and  if  his  work  “includes  the  customary  and  regular  direction  of  the 
work  of  two  or  more  other  employees.” 

The  salary  test  imposed  by  this  regulation  does  not  require  that  the 
employee  be  paid  on  a  weekly  basis.  He  may  be  paid  on  a  weekly,  bi¬ 
weekly,  semi-monthly  or  monthly  basis  and  still  meet  the  salary  tests  for 
exemption.  20  This  test  will  be  met  if  the  employee  is  compensated  bi¬ 
weekly  on  a  salary  basis  of  $110,  semi-monthly  on  a  salary  basis  of 
$119.17,  or  monthly  on  a  salary  basis  of  $238.33. 

The  “administrative”  employee  definition  has  fewer  tests  than  the 
definition  for  an  “executive.”  An  employee  may  qualify  for  this  exemp¬ 
tion  provided:  His  “primary  duty”  entails  the  performance  of  ottice 
or  non-manual  field  work  “directly  related  to  management  policies  or 
general  business  operations  of  his  employer  or  employer’s  customers”; 
he  customarily  and  regularly  exercises  discretion  and  independent  judg¬ 
ment  in  his  work  and  regularly  and  directly  assists  another  administra¬ 
tive  or  executive  employee,  or  performs  special  assignments  or  tasks 
or  other  specialized  work  only  under  general  supervision;  he  does  not 
devote  more  than  20  per  cent  of  his  time  each  week  to  non-exempt  work, 
defined  as  activities  “not  directly  and  closely  related  to”  his  administra¬ 
tive  duties;  and  he  is  paid  on  a  salary  or  fee  basis  of  not  less  than  $75 
per  week.  If  such  an  employee  is  paid  $100  or  more  per  week,  and 
performs  work  relating  to  management  policies  or  general  business 
operations  of  his  employer  or  his  employer’s  customers,  and  if  this  work 
requires  the  exercise  of  discretion  and  independent  judgment,  the  regu¬ 
lations  provide  such  an  employee  “shall  be  deemed”  exempt. 


”14  Fed.  Reg.  7705  et  seq.  (1949). 

*  See  Department  of  Labor  Report  and  Recommendations  on  Proposed  Re¬ 
visions  of  Regulations,  Part  541,  June  1949,  at  p.  15. 
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The  “professional”  employee  exemption  may  be  more  important 
to  employers  in  the  radio  or  television  broadcasting  industries  than  the 
other  “White  Collar”  exemption  because  its  definition  recognizes  that 
professional  work  embraces  that  performed  by  many  persons  employed 
in  the  entertainment  world  as  well  as  the  work  of  persons  engaged  in 
the  historical  professions  of  law,  medicine,  and  theology.  Thus,  the 
regulations  provide  that  a  person  may  qualify  for  exemption  as  a  “pro¬ 
fessional”  (a)  if  his  primary  duty  consists  of  the  performance  of  bona 
fide  professional  work  of  a  historically  recognized  nature  (defined  in 
some  detail  in  the  regulations),  or  (b)  if  his  primary  duty  involves  the 
performance  of  work  “original  and  creative  in  character  in  a  recognized 
field  of  artistic  endeavor  (as  opposed  to  work  which  can  be  produced 
by  a  person  endowed  with  general  manual  or  intellectual  ability  and 
training),  and  the  result  of  which  depends  primarily  on  invention,  imag¬ 
ination,  or  talent  of  the  employee.” 

A  person  whose  duties  meet  either  of  these  general  requirements 
is  qualified  for  the  professional  exemption  if  his  work  requires  consistent 
exercise  of  discretion  and  judgment,  if  he  does  not  spend  more  than 
20  per  cent  of  his  time  in  a  workweek  doing  nonexempt  work,  and  if 
he  is  paid  at  least  $75  per  week  on  a  salary  or  fee  basis.  Bona  fide  pro¬ 
fessional  workers,  including  those  engaged  in  artistic  endeavors  are 
“deemed”  to  qualify  for  exemption  if  they  are  paid  on  a  salary  or  fee 
basis  of  at  least  $100  per  week. 

As  in  the  case  of  an  “executive,”  it  is  unnecessary  that  an  administra¬ 
tive  or  professional  employee  be  paid  each  week.  The  $75  per  week 
requirement  will  be  met  if  the  employee  is  on  a  salary  basis  of  $150 
every  two  weeks,  $162.50  semi-monthly,  or  $325  per  month.^i 

The  “professional”  employee  definition,  it  has  been  noted,  may  be 
of  particular  significance  to  employers  in  the  radio  and  television  broad¬ 
casting  industries.  The  Hearing  Officer,  whose  recommendations  on  the 
current  regulations  were  accepted  by  the  Administrator,^-  recognized  in 
particular  that  certain  classes  of  employees  in  the  radio  or  television 
broadcasting  industry  perform  professional  work  within  the  meaning 
of  the  regulation.  After  noting  that  a  strong  case  has  been  made  to 
support  the  view  that  many  radio  announcers  are  entitled  to  exemption 
as  professional  employees,  the  Hearing  Officer  said: 

“The  determination  of  the  exempt  or  nonexempt  status  of  radio  an¬ 
nouncers  as  professional  employees  has  been  relatively  difiBcult  because  the 
radio  broadcasting  industry  is  comparatively  new  in  the  field  of  entertainment 
and  because  of  the  mermng  of  the  artistic  aspects  of  the  job  with  the  com¬ 
mercial.  The  problem  has  been  complicated  also  by  the  novel  system  of 

Eayment  for  work  performed  by  radio  announcers.  This  is  the  ‘talent  fee’ 
asis  of  payment  under  which  sponsors  of  radio  programs  pay  special  fees 


”/d.,  at  p.  21. 
“Ibid. 
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for  the  services  of  announcers  whose  special  announcing  talents  they  par¬ 
ticularly  desire. 

“Some  of  the  evidence  related  to  the  special  functions  which  many  an¬ 
nouncers  are  called  upon  to  perform.  These  include  functioning  as  a  master 
of  ceremonies;  playing  dramatic,  comedy  or  straight  parts  in  a  program; 
interviewing;  conducting  farm,  fashion,  and  home  economics  programs;  cov¬ 
ering  public  events,  such  as  sports  programs,  in  which  the  announcers  may 
be  required  to  ‘ad  lib’  and  describe  current  chanmng  events;  and  acting  as 
narrator  and  commentator.  Such  work  is  generally  exempt.  Work  such  as 
giving  station  identification  and  time  signals,  announcing  the  names  of  pro¬ 
grams,  and  similar  routine  work  is  nonexempt  work.  In  the  field  of  radio 
entertainment  as  in  other  fields  of  artistic  endeavor,  the  status  of  an  employee 
as  a  bona  fide  professional  under  the  reflations  is  in  large  part  dependent 
upon  whether  his  duties  are  original  and  creative  in  character,  and  whether 
they  require  invention,  imagination,  or  talent. 

“The  testimony  indicated  qmte  clearly  that  no  general  conclusion  could 
be  reached  that  all  announcers  are  exempt,  or  that  all  are  nonexempt.  It 
is  apparent  that  there  is  considerable  variation  in  the  type  of  work  performed 
by  various  radio  announcers,  ranging  from  predominantly  routine  to  pre¬ 
dominantly  exempt  work.  The  wide  variation  in  earnings  as  between  indi¬ 
vidual  radio  announcers,  from  the  highly  paid  ‘name’  announcer  on  a  national 
network  who  is  greatly  in  demand  by  sponsors  to  the  staff  announcer  paid 
a  comparatively  small  salary  in  a  small  station,  indicates  not  only  great  differ¬ 
ence  in  personality,  voice,  and  manner,  but  also  in  some  inherent  special 
ability  or  talent  which,  while  extremely  difiScult  to  define  is  nevertheless  real. 
The  determination  of  whether  a  particular  announcer  is  exempt  as  a  profes¬ 
sional  employee  must  be  based  upon  his  individual  duties  and  the  amount 
of  exempt  and  nonexempt  work  performed,  as  well  as  his  compensation.”” 


Regular  Rate 

The  overtime  requirements  of  the  Act,  which  must  be  observed 
with  respect  to  nonexempt  covered  employees,  have  presented  serious 
difficulties  throughout  the  Act’s  history.  These  resulted  from  the  fact 
that  the  original  Act  did  not  define  “regular  rate”  upon  which  overtime 
must  be  computed  and  paid. 

When  the  Act  first  became  effective,  and  for  many  years  there¬ 
after,  it  was  generally  assumed  that  “regular  rate”  meant  the  basic 
straight-time  rate,  or  the  contract  hourly  rate  paid  for  straight-time  work. 
In  1942,  however,  the  Supreme  Court  made  it  clear  in  WMing  v.  A.  H. 
Belo  Corp.^^  that  “regular  rate”  was  a  term  having  an  unknown  mean¬ 
ing.  While  the  Court  then  suggested  that  “regular  rate”  might  be  fixed 
by  contract,  in  1945,  it  seemin^y  discarded  that  view  when  it  decided 
Walling  V.  Harnischfeger  Corp.,^^  and  said: 

“To  discover  that  [regular]  rate  .  .  .  we  look  not  to  contract  nomencla¬ 
ture  but  to  the  actual  payments,  exclusive  of  those  paid  for  overtime,  which 
the  parties  have  agreed  shall  be  paid  during  each  workweek.” 


“Id.,  at  p.  76. 

”316  U.S.  624,  62  Sup.  Ct.  1223,  86  L.  ed.  1716  (1942). 
“325  U.S.  427,  430,  65  Sup.  Ct.  1246,  89  L.  ed.  1711  (1945). 
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By  1948,  the  Court  had  concluded  that  “regular  rate”  must  include 
contract  overtime  premiums  paid  for  work  on  particular  days  or  during 
particular  hours  of  the  week.  This  holding,  made  in  Bay  Ridge  Oper¬ 
ating  Co.  V.  Aaron,^^  brought  forth  a  sharp  rebuke  from  Mr.  Justice 
Frankfurter,  who  said: 

“No  time  is  a  good  time  needlessly  to  sap  the  principle  of  collective 
bargaining  or  to  disturb  harmonious  and  fruitful  relations  between  employers 
and  employees  brought  about  by  collective  bargaining  .  .  .  The  Court’s  opinion 
is  written  quite  in  the  abstract.  It  treiats  the  words  of  the  Fair  Labor  Stand¬ 
ards  Act  as  though  they  were  parts  of  a  cross-word  puzzle  .  .  .  The  Court 
deals  with  these  words  of  Congress  as  though  they  were  unrelated  to  the 
facts  of  industrial  life.” 

Space  does  not  permit  treatment  of  the  various  “regular  rate”  de¬ 
cisions  handed  down  prior  to  the  1949  amendments.  In  general,  it  may 
be  said  that  under  them  it  was  necessary  to  treat  as  “regular  rate”  com¬ 
pensation  practically  all  remuneration  paid  to  an  employee  as  a  result 
of  the  employer-employee  relationship.  This  included  special  fees,  and 
individual  and  group  bonuses,^ ^  attendance  bonuses,^®  and  profit-shar¬ 
ing  bonus  payments  regularly  made.*'^''^ 

The  1949  amendments  defined  “regular  rate”  and  either  overruled 
or  codified  these  decisions.  Among  other  things,  the  amendments 
specify  that  “regular  rate”  shall  include  all  remuneration  paid  for  em¬ 
ployment,  but  shall  not  “be  deemed”  to  include:  (1)  Gifts  and  pay¬ 
ments  in  the  nature  of  gifts;  (2)  ptayments  for  travel  expenses  or  for 
occasional  absences;  (3)  bonuses  paid  under  “bona  fide”  profit  sharing 
plans;  (4)  bonuses  paid  in  the  employer’s  sole  discretion  and  not  “pursu¬ 
ant  to  any  prior  contract,  agreement  or  promise”;  (5)  “talent  fees,”  and 
(6)  contributions  made  irrevocably  to  employee  benefit  funds.  These 
amendments  also  exclude  from  the  “regular  rate”  bona  fide  overtime 
premium  payments  and  permit  crediting  or  offsetting  of  such  overtime 
premiums  against  statutory  overtime.  In  addition,  the  “regular  rate” 
amendments  approve  weekly  guarantee  wage  contracts  meeting  certain 

tests.30 

From  the  standpoint  of  the  radio  and  television  broadcasting  in¬ 
dustries,  the  portions  of  the  new  “regular  rate”  subsection  treating 
weekly  guarantee  contracts  and  “talent  fees”  are  important. 

”  Supra,  footnote  1. 

"  See  Walling  v.  Youngemxan-Reynolds  Hardwood  Co.,  325  U.S.  419,  65 
Sup.  Ct.  1242,  89  L.  ed.  1705  (1945)  for  ruling  on  individual  bonuses  and  Walling 
V.  Harnischfeger  Corp.,  supra,  footnote  25,  for  ruling  on  group  bonuses. 

“Bibb  Manufactiuing  Co.  v.  Walling,  164  F.  (2d)  179  (C.  A.  5th,  1947). 

“Walling  V.  Richmond  Screw  Anchor  Co.,  IW  F.  (2d)  780  (C.  A.  2d, 
1946);  Walling  v.  Garlock  Packing  Co.,  159  F.  (2d)  44  (C.  A.  2d,  1947);  and 
Walling  V.  Wall  Wire  Products  Co.,  161  F.  (2d)  470  (C.  A.  6th,  1947). 

“Section  7(d),  7(e),  7(f),  and  7(g)  of  amended  Act. 
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The  weekly  guarantee  contracts  are  an  outgrowth  of  the  Supreme 
Court’s  decision  in  Walling  v.  A.  H.  Belo  Corp.,  supra.  In  that  case 
the  Court  sustained  as  valid  individual  contracts  fixing  the  “regular 
rate”  of  affected  employees  and  establishing  a  weekly  salary  to  com¬ 
pensate  them  for  all  hours  worked  up  to  and  including  54  hours  in  a 
week. 

Under  the  amendment,  such  a  weekly  guarantee  contract  is  lawful 
if  the  guaranteed  wage  is  to  cover  hours  worked  not  exceeding  60  per 
week.  The  contract  must  also  (a)  specify  a  regular  rate  of  not  less 
than  75  cents  an  hour,  and  (b)  provide  that  the  employee  shall  be  paid 
at  time  and  one-half  the  regular  rate  so  specified  tor  all  hours  worked 
in  excess  of  40  in  any  week.  Further,  the  statute  makes  it  clear  that  this 
type  of  contract  may  be  legally  used  only  if  the  duties  of  the  affected 
employee  or  employees  “necessitate  irregular  hours  of  work.” 

Where  their  use  is  proper— when  the  duties  of  the  employee  necessi¬ 
tate  irregular  hours  of  work— Belo-type  contracts  enable  the  employer 
to  anticipate  in  advance  at  least  some  of  his  labor  costs.  In  addition, 
such  a  contract,  as  the  Supreme  Court  said  in  the  Belo  decision,  gives 
to  the  employees  affected  the  security  of  a  regular  weekly  income, 
thus  enabling  them  “to  operate  on  a  family  budget  to  make  commit¬ 
ments  for  payments  on  homes  and  automobiles  and  insurance.” 

The  provision  of  the  amendment  permitting  exclusion  of  “talent 
fees”  from  the  regular  rate  was  apparently  adopted  in  recognition  of 
a  real  problem  existing  in  the  radio  and  television  broadcasting  indus¬ 
tries.  This  term,  however,  must  be  defined  by  regulations  of  the  Ad¬ 
ministrator  which  provide  that  “talent  fees”  mean  “extra  payments  made 
to  performers,  including  announcers  on  radio  and  television  programs” 
where  the  payment  is  made  to  “performers”  for  “services”  on  com¬ 
mercial  programs  or  for  “special  services”  as  a  performer  on  sustaining 
programs.^i 

The  definition  of  “extra  payment”  for  these  purposes  limits  it  to 
payments  “in  a  specific  amount”  made  in  addition  to  the  compensation 
due  the  performer  under  his  employment  agreement  and  under  the  Act. 
The  regulations  make  it  clear  that  performers  must  be  entertainment 
personnel  and  not  persons  who  are  neither  seen  nor  heard  by  the 
television  or  radio  audience. 


Child  Labor 

Prior  to  the  1949  amendments  the  Act  contained  no  restrictions 
against  the  employment  of  minors  in  commerce.  However,  producers 
of  goods  for  commerce  were  prohibited  from  employing  “oppressive 
child  labor. ”3  2  This  latter  term  is  defined  to  mean  the  employment  of 

"  Administrator’s  Regulations,  Part  550. 

"Section  12(a)  of  Act. 
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any  person  under  16  in  any  occupation,  and  the  employment  of  any 
person  under  18  in  occupations  determined  to  be  particularly  hazard¬ 
ous.^^ 

Despite  the  absence  of  a  prohibition  in  the  original  Act  on  the 
employment  of  minors  “in  commerce,"  the  Government  sought  to  appi\ 
the  child  labor  restrictions  to  telegraph  companies  on  the  theory  they 
produced  and  shipped  goods  in  commerce.  This  extension  project  was 
terminated  by  the  Supreme  Court  in  1945  when  it  decided  the  case  of 
Western  Union  Telegraph  Co.  v.  Lenroot.^*  While  concluding  that  tele¬ 
graphic  messages  were  “subjects  of  commerce”  and  consequently  were 
“goods”  under  the  Act,  the  Court  emphasized  that  Western  Union  did 
not  “ship”  such  goods  and  was  not,  therefore,  affected  by  the  child 
labor  provisions  of  the  Act.  In  this  connection,  the  Court  said: 


“The  Government  says,  ‘the  verb  “ship”  is  an  imprecise  word  meaning 
little  more  than  to  send  or  transport.’  The  term,  not  being  artificially  defined 
by  statute,  is  from  the  ordinary  speech  of  people.  Its  imprecision  to  linguists 
and  scholars  may  be  conceded.  But  if  it  is  common  in  tlie  courts,  the  market 
places,  or  the  schools  of  the  country  to  speak  of  shipping  a  telegram  or  receiv¬ 
ing  a  shipment  of  telegrams,  we  do  not  know  of  it,  nor  are  examples  of  such 
usage  called  to  our  attention.  Nor,  if  one  departs  from  the  complaint  in  the 
case  and  adopts  the  theory  of  the  Court  of  Appeals,  do  we  think  either 
scientist  or  layman  would  ever  speak  of  ‘shipping’  electrical  impulses  .  .  . 
We  do  not  think  this  Act  applies  to  inlpngible  messages,  which  we  do  not 
ordinarily  speak  of  as  being  ’shipped.’ 


Thus  the  Court,  by  inference  at  least,  made  it  clear  that  the  child  labor 
provisions  of  the  original  Act  did  not  apply  to  a  radio  broadcasting 
station  which  did  not  produce  goods  for  commerce. 


The  1949  amendments  provide  in  section  12(c)  that  “no  employer 
shall  employ  any  oppressive  child  labor  in  commerce  or  in  the  produc¬ 
tion  of  goods  for  commerce.”  This  restriction,  however,  is  tempered  for 
employers  in  the  radio  or  television  broadcasting  industry  by  the  pro¬ 
visions  of  section  13(c)  which  specify  that  section  12  shall  not  apply 
with  respect  “to  any  child  employed  as  an  actor  or  performer  ...  in 
radio  or  television  productions.”^® 


Administration  and  Enforcement 

Under  the  original  Act,  the  Wage-Hour  Administrator  had  some¬ 
what  restricted  authority.  He  could  bring  action  to  enjoin  violations 
of  the  Act,  and  could  promulgate  a  limited  number  of  regulations.  On 


"Section  3(1)  of  Act. 

•*323  U.S.  490,  89  L.  ed.  414  (1945). 

“  Id.,  at  p.  506. 

"  The  original  Act  contained  a  similar  exemption  but  since  radio  and  tele¬ 
vision  broadcasters  were  not  generally  engaged  in  production,  the  exemption  had 
relatively  little  application. 
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the  other  hand,  he  had  no  general  “rule-making”  authority,  and  could 
not  directly  compel  back-wage  payments. 

The  Administrators^'^  authority  was  materially  expanded  by  the 
1949  amendments.  He  can  promulgate  many  new  regulations  and  may 
collect  back  wages  for  employees  through  court  actions  or  by  super¬ 
vising  back-wage  payments. 

Since  there  are  now  a  substantial  variety  of  enforcement  provisions 
in  the  amended  Act,  it  may  be  worth  while  to  examine  them.  As  under 
the  original  Act,  criminal  prosecutions  may  be  brought  for  willful  viola- 
tions;^**  civil  actions  may  be  prosecuted  by  employees  seeking  back 
pay,  plus  liquidated  damages  and  attorney  fees;  and  the  Administrator 
may  seek  injunctions  to  compel  compliance  with  the  Act. 

As  amended,  the  amendments  empower  the  Administrator  “to 
supervise”  back-wage  payments.  In  these  circumstances,  it  is  provided 
that  the  agreement  of  the  employee  to  accept  supervised  payments 

“shall  upon  payment  in  full  constitute  a  waiver  by  such  employee  of  any 
right  he  may  have  under  subsection  (b)  of  this  section  [section  16(b)  of 
the  Act]  to  such  impaid  minimum  wages  or  unpaid  overtime  compensation 
and  an  additional  equal  amount  as  liquidated  damages.””* 

In  order  for  an  acceptance  of  back  wages  by  an  employee  to  con¬ 
stitute  a  waiver  of  his  rights  to  liquidated  damages,  the  back  wages  must 
be  paid  in  full.  Accordingly,  it  is  important  that  back  wages  be  com¬ 
puted  accurately  because,  if  errors  in  calculations  occur,  the  individual 
employee  would  not  be  paid  back  wages  in  full,  and  it  is  doubtful  that 
acceptance  of  less  than  me  full  amount  constitutes  a  waiver  of  the  em¬ 
ployee’s  right  to  liquidated  damages.  Moreover,  a  waiver  actually 
signed  by  the  employee  might  not  defeat  an  action  brought  by  him  to 
cmlect  additional  back  wages,  plus  liquidated  damages  and  attorney 
fees. 


Section  16(c)  of  the  amended  Act  authorizes  the  Administrator, 
for  the  first  time,  to  bring  suits  on  behalf  of  employees  for  back  wages. 
This  may  be  done,  however,  only  in  those  cases  where  the  issue  of  law 
has  been  settled  finally  by  the  courts.  Specifically,  the  Administrator 
is  given  authority  to  collect  back  wages  for  employees  through  court 
action  but  subject  to  the  limitation  that 

“this  authority  to  sue  shall  not  be  used  by  the  Administrator  in  any  case  in¬ 
volving  an  issue  of  law  which  has  not  been  settled  finally  by  the  courts,  and 
in  any  such  case  no  court  shall  have  jurisdiction  over  such  action  or  pro- 


"  Under  a  recent  Reorganization  Plan  (Plan  No.  6)  the  functions  and 
authority  of  the  Administrator  are  vested  in  the  Secretary  of  Labor. 

"  Section  15  of  amended  Act. 

“Section  16(c)  of  amended  Act. 
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ceeding  initiated  or  brought  the  Administrator  if  it  does  involve  any  issue 
of  law  not  so  finally  settled.’ " 

While  the  phrase  “finally  settled”  may  have  many  meanings,  the 
Conference  Report  explains  this  amendment  as  follows: 

“The  conference  agreement  adds  a  proviso  to  prevent  the  Administrator 
from  using  the  authority  granted  in  this  section  to  oring  test  cases  involving 
new  or  novel  questions  of  law.  The  Administrator  may  use  his  authority 
under  this  section  to  bring  a  suit  for  an  employee  only  in  cases  where  the 
law  has  been  settled  finally  by  the  courts.  The  proviso  is  not  intended,  how¬ 
ever,  to  preclude  the  Administrator  from  instituting  suits  or  the  court  from 
taking  jurisdiction  on  the  basis  of  existing  legal  precedents  under  the  Fair 
Labor  Standards  Act  of  1938  as  amended,  except  to  the  extent  that  they 
are  changed  by  the  amendments  made  by  the  conference  agreement.’’" 

A  third  amendment  affecting  enforcement  relates  to  the  section  of 
the  Act  empowering  the  federal  courts  to  restrain  violations.  It  is  pro¬ 
vided  by  the  amendment  that  in  any  injunction  suit  brought  by  the  Ad¬ 
ministrator,  the  court  shall  not  have  jurisdiction  to  order  payment  to 
employees  of  unpaid  minimum  wages  or  unpaid  overtime  compensa¬ 
tion  or  an  additional  equal  amount  as  liquidated  damages. 

This  amendment  was  written  in  contemplation  of  a  recent  decision 
by  the  U.  S.  Court  of  Appeals  for  the  Second  Circuit  in  McComb  v. 
Frank  Scerbo  6-  Sons.*'^  In  this  case,  the  Court  directed  back-wage 
payments  to  be  made  in  an  injunction  suit. 


« Ibid. 

"  Supra,  note  13,  at  p.  32. 

“177  F.(2d)  137  (C.  A.  2d,  1949). 
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Review  of  Recent  Articles 


Defamation  by  Radio  and  Television 

With  all  that  has  been  written  about  defamation  by  radio, ^  one 
would  not  expect  that  anything  new  could  be  said  on  the  subject.  Never¬ 
theless,  William  R.  Hirsch  in  his  note  on  “Liability  of  a  Radio  Station 
for  Defamatory  Utterances”  in  the  Washington  University  Law  Quar¬ 
terly^  seems  to  have  put  forward  a  new  theory.  In  Mr.  Hirsch’s  view, 
“the  basic  duty  of  the  broadcasting  company  is  to  edit  and  censor  a 
prepared  script  wherever  possible,”  and  failure  to  edit  the  script  should 
amount  to  negligence  as  a  matter  of  law.  Even  if  the  defamation  is 
extemporaneous,  if  the  licensee  has  not  censored  the  script  he  should 
be  liable  because  he  has  not  done  all  he  can  to  make  clear  to  the  speaker 
his  obligation  not  to  use  defamatory  language.  In  a  purely  extempo¬ 
raneous  broadcast,  the  station  must  bear  the  risk.  There  is  no  need 

‘See  9  F.C.Bar  J.  42,  93,  133;  10  F.C.Bar  J.  11,  89,  151,  208,  228,  229, 
234,  248. 

*[1950]  Wash.U.L.Q.  95  (Winter,  1950).  Mr.  Hirsch  is  a  member  of  the 
Missouri  Bar. 
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for  absolute  liability  because  the  negligence  theory  will  give  satis¬ 
factory  results  in  all  instances. 

The  decision  in  Remington  v.  Bentley,^  which  held  defamation  by 
television  to  be  slander  and  not  libel,  is  noted  in  three  law  reviews.  The 
New  York  University  Law  Review"^  is  critical  of  the  decision,  feeling 
that  defamation  by  radio  and  television  should  be  libel.  Cases  holding 
defamation  by  radio  to  be  slander  should  probably  not  be  controlling 
as  to  television.  A  more  realistic  test  is  needed,  but  it  may  have  to 
await  legislation.  The  writer  in  the  Mississippi  Law  Journal^  thinks  the 
result  in  the  Remington  case  is  right  but  that  the  reasoning  is  based  on 
“fallacious  analogies  to  common  law  principles  of  defamation.”  He 
would  apply  the  test  of  whether  the  defamation  was  extemporaneous  or 
not.  How  this  diflFers  from  the  much-criticized  rule  that  reading  from 
a  script  is  libel,  while  an  extemporaneous  remark  is  slander,  is  not  made 
clear.  The  Virginia  Law  Review*^  regards  the  decision  as  unfortunate 
in  extending  into  television  the  arbitrary  distinction  between  libel  and 
slander  which  has  been  so  “uniformly  condemned.”  To  make  a  dis¬ 
tinction  on  the  basis  of  whether  the  defamation  was  extemporaneous  or 
was  read  aloud  from  a  prepared  manuscript  is  unrealistic. 

The  intermediate  appellate  decision  in  the  Werner  case,"^  holding 
unconstitutional  a  California  statute  providing  for  mitigation  of  dam¬ 
ages  for  defamation  by  publication  of  a  correction,  is  commented  on  in 
two  law  review  notes.  The  writer  in  the  Notre  Dame  Lawyer^  appar¬ 
ently  approves  the  decision,  but  his  contemporary  in  the  Minnesota  Law 
Review^  disagrees  with  it  entirely.  As  noted  elsewhere  (see  page  96, 
infra)  the  California  Supreme  Court  has  reversed  the  decision. 


Freedom  of  the  Press  and  Radio 

“Government  and  Freedom  of  the  Press”  is  the  title  of  an  article  by 
Professor  Richard  C.  Donnellv  in  the  Illinois  Law  ReviewA^  Prof. 
Donnelly  feels  that  all  media  of  communication,  including  radio,  should 
be  included  within  the  term  “press”  and  hence  insulated  from  abridg¬ 
ment  by  the  First  and  Fourteenth  amendments.  However,  he  also 
takes  the  view  that  freedom  of  the  press  is  not  “exhausted  in  freedom 
from  governmental  restriction.”  The  government  may  and  should  act 
affirmatively  to  encourage  better  and  more  extensive  communication,  to 
guarantee  “access  to  media  of  communication.”  “The  most  striking 


*88  F.Supp.  166,  noted  in  10  F.C.Bai*  J.  234. 

*25  N.Y.U.L.Rev.  416  (Anril  1950). 

*21  Miss.L.J.  422  (May,  1950). 

*v36  Virginia  Law  Review  402  (April,  1950). 

*See  10  F.C.Rar  J.  99. 

*25  Notre  Dame  Lawyer  184  (Fall,  1949). 

*34  Minnesota  Law  Review  249  (February,  1950). 
"45  Ill.L.Rev.  31  (March-April,  1950). 
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example  of  positive  governmental  action  to  widen  the  channels  of  com¬ 
munication  is  in  the  field  of  radio  broadcasting.”  The  Commission’s 
pohcy,  as  stated  in  the  Blue  Book,  is  therefore  not  a  violation  of  the 
First  Amendment  or  of  Section  326  of  the  Act  forbidding  censorship. 
The  right  of  the  public  to  hear  and  be  informed  must  prevail  over  the 
freedom  of  any  broadcast  licensee  to  exploit  the  medium  for  his  own 
private  interests,  whims,  or  caprices.  “A  radio  licensee  is  a  trustee 
charged  with  the  duty  of  preserving  radio  for  the  public  as  a  medium 
of  free  expression  and  fair  presentation.” 

A  similar  point  of  view  is  expressed  by  one  of  Prof.  Donnelly’s 
students.  Miss  Margaret  Gordon,  in  her  comment  on  “The  F.C.C.’s 
Concept  of  Freedom  of  the  Press”  in  the  Virginia  Law  Review. The 
first  part  of  the  comment  traces  in  some  detail  the  development  of  the 
Commission’s  interpretation  of  freedom  of  the  radio.  Miss  Gordon, 
while  apparently  approving  the  Gommission’s  “attempts  to  impose  obli¬ 
gations  on  hcensees  to  make  their  microphones  available  for  that  free 
trade  in  ideas  which  is  to  satisfy  a  public  interest  in  the  attainment  of 
truth,”  notes  that  the  Commission  is  handicapped  in  carrying  out  its 
policies  by  the  inadequacy  of  the  licensing  power  as  a  sanction.  In 
the  absence  of  statutory  authority  to  issue  cease-and-desist  orders,  the 

firinciple  formulated  by  the  Commission  can  be  enforced  only  to  a 
imited  extent;  its  complete  realization  depends  on  the  broadcasters, 
assisted  by  constructive  criticism  from  the  listening  public.  The  second 
portion  of  the  comment  deals  more  specifically  with  “religious  groups 
and  the  individual  interest.”  One  conclusion  which  Miss  Gordon  draws 
from  various  cases  on  point  is  “that  individual  interest  in  expression  via 
radio  is  subordinate  to  a  public  interest  in  hearing  only  dignified  presen¬ 
tations.”  The  extent  to  which  the  Commission  may  and  should  control 
the  use  of  extreme  language  on  the  air  is  a  difficult  one,  but  here  also 
Miss  Gordon  thinks  that  the  Commission  should  be  given  power  to  issue 
cease-and-desist  orders.  Such  authority  would  “avoid  any  devious  and 
possibly  unauthorized  use  of  the  licensing  power  .  .  .  and  would  permit 
application  of  the  clear  and  present  danger  test  by  the  courts  to  such 
orders.”  The  clear  and  present  danger  doctrine  may  well  have  a  dif¬ 
ferent  application  to  radio  than  to,  for  example,  a  speech  in  an  audi¬ 
torium.  Miss  Gordon’s  conclusion  is  that  the  Gommission  should  not 
substitute  its  judgment  for  that  of  the  broadcaster  on  discussion  of  con¬ 
troversial  issues  or  apply  coercion  which  would  discourage  individual 
artistry,  initiative,  and  responsibility.  Legislation  facilitating  the  test¬ 
ing  in  the  courts  of  the  F.G.G.’s  premises  concerning  freedom  of  the 
radio  and  of  their  application  in  particular  cases  would  serve  both  the 
broadcasters  and  the  public. 

The  author  of  the  note,  “The  F.G.G.,  Administrator  Extraordinary 
and  Licensor  Plenipotentiary,”  in  the  Virginia  Law  Review, is  less 

”36  Virginia  Law  Review  496  (May,  1950). 

”36  Virginia  Law  Review  232  (March,  1950). 
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restrained  in  his  comments.  His  thesis  is  that  all  program  control  by 
the  Commission  is  an  abridgment  of  free  speech  and  hence  unconstitu¬ 
tional;  Congress  could  not  have  authorized  it  and  hence  its  inaction  in 
the  face  of  the  Commission’s  assumption  of  the  power  means  nothing. 
Granting  that  the  Commission  may  not  censor,  censorship  is  only  one 
aspect  of  abridgment  of  free  speech.  The  Mayflower  case  is  pointed 
out  as  “a  glaring  departure  from  American  principles  of  free  speech 
and  press.”  The  News  Syndicate  case^^  is  given  as  another  example, 
although  the  Commission’s  holding  is  not  stated  with  exactness.  The 
third  case  rehed  on  is  the  well-known  Scott  decision,!^  although  the 
writer  fails  to  note  that  the  Commission  has  recently  retracted  much  of 
the  doctrine  of  that  case.^®  The  writer  concludes  that  the  growth  of 
the  Commission’s  power  “is  indicative  of  a  trend  that  is  detrimental  to 
the  concepts  of  government  to  which  this  nation  is  dedicated.”  His 
arguments  are  stated  forcefully,  but  the  extravagance  of  some  of  his 
language  detracts  from  their  persuasiveness, 

Related  problems  are  dealt  with  in  two  discussions  of  the  “May¬ 
flower  Doctrine”  and  its  “scuttling.”!^  The  writer  in  the  Yale  Law 
Journal^^  regards  the  entire  controversy  over  the  doctrine  as  a  tempest 
in  a  teapot;  “when  viewed  in  relation  to  the  larger  issue,  that  of  securing 
fair  radio  treatment  of  public  issues,  the  Mayflower  Doctrine  played  an 
inconsequential  role.  Its  demise,  in  practical  terms,  does  not  sig¬ 
nificantly  alter  either  the  ability  of  station  owners  to  advance  their 
views,  or  the  extent  to  which  the  public  is  able  to  hear  all  sides  of  con¬ 
troversial  issues.”  The  Commission’s  decision,  in  its  report  on  “edi¬ 
torializing,”  that  licensees  may  editorialize  but  must  maintain  overall 
balance  in  discussion  of  public  issues,  is  regarded  as  a  wise  one.  Broad¬ 
caster  editorializing  is  not  so  dangerous  that  it  should  be  singled  out 
for  suppression,  and  an  arbitrary  ban  does  not  operate  to  advance  the 
fundamental  aim  of  the  “fairness”  formula;  rather,  it  undermines  it  by 
driving  broadcasters  more  than  ever  to  rely  on  indirect  means  of  in¬ 
fluencing  public  opinion  in  accordance  with  their  views,  thus  making 
enforcement  more  difficult.  At  the  same  time,  the  writer  feels  that  the 
Commission  should  enforce  its  “fairness”  formula  with  more  vigor. 

Writing  in  the  Cornell  Law  Quarterly,^^  Emlyn  I.  Griffith  is  more 
critical  of  the  Commission’s  “editorializing”  report.  In  his  discussion, 

”WBNX  Broadcasting  Co.,  et  al.,  4  R.R.  236,  9  F.C.Bar  J.  40  (1948). 

”3  R.R.  259  (1947).  “See  5  R.R.  859  (1949),  10  F.C.Bar  J.  245. 

“  For  example,  the  statement  that  the  Federal  Radio  Commission  in  enunciat¬ 
ing  the  “equal  opportunity”  rule  was  “apparently  deciding  that  the  Commission  was 
better  qualified  to  legislate  than  Congress”  and  that  “It  wasn’t  (sic)  a  question  of 
believing  that  Congress  intended  the  statute  to  apply,  but  merely  that  the  Commis¬ 
sion  wanted  to  extend  the  statute.”  See  also  the  apparently  irrelevant  comment 
tliat  the  Commissioner  principally  responsible  for  the  Scott  decision  “was  later 
heard  from  speaking  for  Henry  Wallace  for  President.” 

”  TTie  term  used  by  the  Yale  Law  Journal,  infra  n.  18. 

”59  Yale  Law  Journal  759  (March,  1950). 

“35  Cornell  Law  Quarterly  574  (Spring,  1950). 
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Mr.  GriflFith^®  analyzes  five  important  issues  involved  in  the  controversy, 
summarizing  the  arguments  on  both  sides,  and  expressing  his  own 
conclusions.  The  issues  are:  (1)  whether  a  ban  on  editorializing  by 
licensees  is  constitutional;  (2)  whether  the  Commission  has  statutory 
authority  to  impose  such  a  ban;  (3)  whether  radio  broadcasting  is  so 
unique  as  to  constitute  a  “public  trust,”  subject  to  special  regulation; 
(4)  whether  freedom  of  expression  and  fair  presentation  of  controversial 
issues  can  be  best  guaranteed  by  a  ban  on  editorializing;  and  (5) 
whether,  as  a  practical  matter,  such  a  ban  can  be  enforced.  Mr.  Griffith 
criticizes  the  Commission’s  present  rule  because  it  does  not  provide 
sufficient  standards  and  because  of  the  difficulty  of  enforcement.  He 
thinks  that  the  best  solution  would  be  to  revert  to  the  basic  policy  of 
the  Mayfiower  rule,  but  to  permit  station  officials  as  individuals,  not  as 
station  spokesmen,  to  express  personal  opinions  on  forums  or  panel 
discussions  if  diverse  viewpoints  are  presented  and  there  is  no  endorse¬ 
ment  of  candidates  for  public  office. 

Protection  of  Program  Ideas  and  Service  Marks 

Three  aspects  of  the  problem  of  legal  protection  of  the  intangible 
ideas,  names,  sounds,  etc.,  used  in  radio  and  television  have  been  dis¬ 
cussed  by  Harry  P.  Warner  in  recent  articles.  Writing  on  “Legal  Pro¬ 
tection  of  Program  Ideas”  in  the  Virginia  Law  Review,^^  Mr.  Warner 
deals  with  the  difficult  question  of  reconciling  the  need  for  the  free  flow 
of  ideas,  knowledge,  and  truths  with  the  equally  meritorious  policy  of 
compensating  creators  for  their  ingenuity  and  labor.  The  courts  have 
refused  to  protect  “mere  ideas,”  once  they  have  been  made  public. 
An  idea  cannot  be  patented,  nor  does  copyright  protect  ideas.  Ideas 
reduced  to  a  tangible  form,  concrete,  novel,  and  original,  can  be  pro¬ 
tected.  Ideas  which  are  so  protected  are  property,  subject  to  the  law 
of  partnership  and  joint  venture  and  to  the  law  regulating  employer- 
employee  relationships;  they  can  be  protected  by  express  or  implied 
contract  as  well  as  under  the  doctrine  of  unfair  competition. 

“Protection  of  the  Content  of  Radio  and  Television  Programs  by 
Common  Law  Copyright”  is  the  subject  of  Mr.  Warner’s  article  in  the 
Vanderbilt  Law  Review.^^  The  article  deals  with  the  definition  of 
common  law  copyright,  what  the  concept  comprehends,  the  rights  con¬ 
ferred,  the  differences  between  common-law  and  statutory  copyright, 
and  the  meaning  of  “publication”  with  particular  consideration  of  the 
point  that  broadcasting  or  the  exhibition  of  a  motion  picture  is  not 
publication. 

*®  Mr.  Griffith  is  a  member  of  the  third-year  class  at  Cornell  Law  School  and 
former  Acting  Manager  of  Station  WRUN,  Rome,  N.  Y. 

"36  Virginia  Law  Review  289  (April,  1950). 

”3  Vanderbilt  Law  Review  209  (February,  1950).  See  also  Note,  Literary 
Property:  Common  Law  Protection  of  Dramatic  Works,  38  Cal.L.Rev.  332  (1950). 
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In  the  third  article,  Mr.  Warner  deals  with  “The  Applicability  of 
the  Lanham  Trade-Mark  Act  to  Radio  and  Television  Service  Marks.”^^ 
The  scope  and  meaning  of  the  Act  are  treated  in  the  light  of  the  statu¬ 
tory  background.  Excerpts  from  the  Congressional  hearings  on  the 
subject  are  set  out  in  an  appendix. 


Censorship  of  Television 

The  Dumont  case-^  is  noted  in  the  University  of  Pennsylvania  and 
Virginia  Law  Reviews.-^  The  University  of  Pennsylvania  note  agrees 
with  the  decision  that  control  should  be  in  the  United  States  and  not 
in  the  states,  but  it  regards  revocation  as  too  drastic  a  penalty.  The 
F.C.C.  should  have  the  power  to  impose  fines  upon  offending  stations. 
The  writer  feels  that  there  is  a  need  for  control.  The  Virginia  Law 
Review  also  agrees  that  state  censorship  is  inconsistent  with  the  F.C.C.’s 
responsibility  to  insure  that  matter  broadcast  serves  the  public  interest; 
it  notes  that  licensees  may  be  “cautious  arbiters”  of  film  content. 

The  questions  involved  in  the  Dumont  case  are  discussed  briefly  by 
Earle  G.  Harrison,  Esq.,  counsel  for  the  television  stations  involved,  in 
the  Pennsylvania  Bar  Association  Quarterly. 


Applications— Denial  of  Application  because  of  Monopolistic 
Practices 

The  decision  in  the  Mansfield  Journal  case^^  is  reviewed  and  ap¬ 
proved  in  the  George  Washington  Law  Review  and  the  Notre  Dame 
Lawyer.^^  The  Notre  Dame  writer  finds  the  Gommission’s  and  court’s 
“extension  of  the  application  of  preventive  measures”  to  be  worth  while 
because  of  the  inacfequacy  of  remedial  legislation  in  carrying  out  the 
policy  of  the  antitrust  laws. 

The  decision  is  also  noted  in  the  Harvard  Law  Review,-^  which 
notes  that  consideration  by  the  Gommission  of  past  business  practices 
of  an  applicant  does  not  mean  that  the  Gommission  is  usurping  the  func¬ 
tions  of  other  agencies  entrusted  with  enforcing  the  antitrust  laws, 
but  only  that  the  Gommission  is  determining,  irrespective  of  ^uilt,  the 
extent  to  which  such  past  activities  reflect  upon  the  applicants  ability 


”23  Southern  California  Law  Review  309  (April,  1950). 

“See  10  F.C.Bar  J.  193. 

”98  U.Pa.L.Rev.  429  (February,  1950);  35  Va.L.Rev.  1092  (December. 

1949). 

““Television  and  Censorship,”  21  Pa.B.A.Q.  128  (January,  1950). 
"Mansfield  Journal  Co.  v.  F.C.C.,  180  F.(2d)  28,  noted  in  11  F.C.Bar  J.  26. 
*18  Geo.Wash.L.Rev.  430  (April,  1950);  25  Notre  Dame  Lawyer  545 
(Spring,  1950). 

”63  Harvard  Law  Review  1274  (May,  1950). 
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to  be  a  proper  licensee.  Thus  the  Commission  can  “set  standards  of 
competition  in  radio  that  may  be  quite  distinct  from  those  applied  under 
the  antitrust  or  other  federal  laws.”  However,  past  practices  should 
be  given  weight  only  insofar  as  they  support  the  inference  that  similar 
conduct  will  be  repeated  in  the  applicant’s  broadcasting  activities.  Even 
under  Section  311  of  the  Act,  the  Commission  would  probably  not  be 
justified  in  denying  a  license  without  a  finding  of  this  sort. 


Denial  of  Telephone  and  Telegraph  Facilities  to  Gamblers 

The  timely  subject  of  “Suppression  of  Bookie  Gambling  by  a  Denial 
of  Telephone  and  Telegraph  Facilities”  is  treated  in  a  note  in  the 
Journal  of  Criminal  Law  and  Criminology.^^  The  theory  behind  deny¬ 
ing  facihties  is  that  the  prohibition  against  discrimination  among  cus¬ 
tomers  of  a  utility  does  not  require  extension  of  service  to  those  using 
it  for  illegal  purposes.  However,  the  courts  have  generally  held  that 
transmission  of  racing  news  is  not  illegal  in  itself.  Withdrawal  of 
service  has  been  sanctioned  because  of  illegal  use  of  the  information 
after  it  is  transmitted.  The  note  discusses  the  problems  involved  in 
voluntary  withdrawal  of  service  by  the  utility  company  and  in  action  by 
law  enforcement  agencies  or  by  public  utility  commissions.  No  viola¬ 
tion  of  freedom  of  speech  and  of  the  press  is  thought  to  be  involved. 


Effect  of  Commission  Action  on  Rights  of  Third  Parties 

The  Supreme  Court  decision  in  the  Georgia  Tech  case^i  is  noted 
in  the  Georgetown  Law  Joumal.^'^  The  point  is  made  that,  while  the 
Commission  can  override  existing  contracts  in  the  public  interest,  it 
cannot  affect  the  rights  of  third  parties  not  subject  to  its  jurisdiction. 
The  Regents  chose  a  poor  method  to  divest  themselves  of  the  contract; 
they  should  rather  have  attempted  an  accord  and  satisfaction  or  rescis¬ 
sion  and  restitution.  The  Commission  “did  not  purport  to  adjudicate 
the  contract  as  invalid.  The  Supremacy  Clause  was  in  no  jeopardy.” 


Lottery  Broadcasts 

The  validity  of  the  Commission’s  rules  on  lottery  broadcasts  is 
discussed  in  the  Mercer  Law  Review. The  note  reflects  arguments 
made  in  the  rule-making  proceedings  on  the  matter.  The  writer  feels 
that  the  authority  of  the  Commission  must  be  found  within  the  four 


”40  J.Crim.  Law  &  CriminoloRy  176  ( July- August,  1949). 

"  Regents  of  the  University  System  of  Georgia  v.  Carroll,  338  U.S.  586, 
noted  in  11  F.C.Bar  J.  30. 

“38  Geo.L.J.  675  (May,  1950). 

“1  Mercer  Law  Review  98  (Fall,  1949). 
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corners  of  the  Communications  Act,  and  that  the  concept  of  “public 
interest,  convenience  or  necessity”  does  not  empower  the  Commission 
to  determine  what  constitutes  a  lottery  or  affirmatively  enforce  the 
provisions  of  the  Criminal  Code.  To  prohibit  something  which  is  not 
a  lottery  is  also  felt  to  be  a  violation  of  the  right  of  free  speech  as  well 
as  an  act  of  censorship  contrary  to  Section  326  of  the  Act. 


Radio  and  Television  Aerials 

Some  of  the  legal  problems  raised  by  attempts  of  tenants  to  install 
television  aerials  were  canvassed  in  a  recent  issue  of  the  Bar  Journal.^^ 
A  similar  subject  matter  is  treated  by  Jeannine  Bataillard  in  the  Revue 
Internationale  de  la  Radioelectricite.^^  The  article  deals  chiefly  with 
the  legal  rights  in  the  matter  as  between  landlord  and  tenant  under 
French  law,  with  some  reference  to  the  law  of  other  states.  A  brief 
discussion  of  the  rights  of  tenants  under  Austrian  law  is  noted  in  the 
Monthly  Bulletin  of  the  International  Broadcasting  Union.^® 


ARTICLES  NOTED 

•  Davis,  “Administrative  Law  Doctrines  of  Exhaustion  of  Remedies, 
Ripeness  for  Review,  and  Primary  Jurisdiction,”  Part  II,  28  Texas 
Law  Review  376  (1950). 

•  Poland,  “Television  and  Torts,”  15  Missouri  L.Rev.  48  (1950). 

•  Desmond,  “The  Newsmen’s  Privilege,”  13  Albany  Law  Review,  No. 
2,  p.  1. 

•  Gallup,  “Further  Consideration  of  a  Privilege  for  Nevysman,”  14 
Albany  Law  Review,  No.  1,  p.  16. 

•  Note,  “Right  of  a  Newsman  to  Refrain  from  Divulging  the  Sources 
of  His  Information,”  36  Virginia  Law  Review  61  (1950). 

•  Notes,  “Administrative  Procedure— Right  to  a  Hearing  (WJR  v. 
FCC),”  25  Notre  Dame  Lawyer  353  (1950);  21  Miss.L.J.  276  (1950). 

•  Note,  “Taxation  of  Radio  Station  Receipts,”  35  Virginia  Law  Review 
1094  (1949). 


“  10  F.C.Bar  J.  201. 

“  Le  Droit  a  lAntenna,  Rev.  Int.  de  la  Radioelectricite  158  (1949). 

"No.  281,  page  283  (June,  1949),  summarizing  an  article  in  “Radio-Wien.” 
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Recent  Court  and  Agency  Decisions 

Broadcasting  in  Railroad  Terminal  (New  York  Central  Railroad 
Co.— Grand  Central  Terminal,  New  York  State  Public  Service  Com¬ 
mission,  Case  14663,  March  9,  1950). 

The  New  York  Central  and  New  York,  New  Haven  &  Hartford  as 
operators  of  Grand  Central  Terminal  entered  into  a  contract  with  a 
third  party  for  the  broadcasting  of  music  and  commercial  and  other 
announcements  by  a  loud-speaker  system  in  the  Terminal.^  Numerous 
complaints  having  been  received,  an  investigation  was  instituted  by 
the  Public  Service  Commission.  After  the  hearing,  the  broadcasts  were 
voluntarily  discontinued,  and  the  Commission  thereupon  ordered  the 
proceeding  closed.  Commissioners  Bedenkapp  and  Mylott  filed  opinions 
in  support  of  the  order,  taking  the  view  that  while  the  Commission  could 
prohibit  broadcasting  in  a  railroad  station  or  upon  railroad  cars,  buses, 
or  other  public  conveyances,  such  action  depended  upon  a  finding  tho^ 
such  broadcasting  unduly  interferes  with  the  comfort  and  safety  of 
passengers.  The  project  having  been  abandoned,  there  was  nothing  for 
the  Commission  to  act  upon.  The  Commission  could  not  decide  in 
advance  that  any  type  of  programs  that  might  be  broadcast  in  the 
future  would  interfere  with  the  safety  and  comfort  of  passengers,  or 
prescribe  what  kind  of  programs  might  be  broadcast.  Commissioner 
Arkwright  filed  a  dissenting  memorandum.  He  pointed  out  that  the 
Commission  had  not  approved  broadcasting  of  musical  and  other  pro¬ 
grams  by  omnibus  lines  “for  the  reason  that  it  was  of  the  opinion  that 
such  programs  might  be  distracting  to  bus  drivers,  might  divert  their 
attention,  interfere  with  their  hearing,  and  so  contribute  to,  or  even 
cause,  accidents.”  No  question  of  safety  was  involved  here,  but 

“The  patrons  of  the  railroads  using  the  station  are  entitled  to  be 
free  from  the  proven  annoyance,  disturbance,  and  distraction  which 
result  from  such  broadcasting.  The  railroads  may  not  impose  upon 
them,  as  here,  whether  they  wish  it  or  not,  music,  advertisements,  com¬ 
mercial  and  time  announcements,  news  and  other  broadcasts.  Public 
convenience  and  comfort  must  be  the  guiding  star. 

“The  traveling  public  which  desires  to  enjoy  newspapers,  maga¬ 
zines,  books,  or  other  reading  matter  may  not  be  subjected  to  an  in¬ 
trusion  of  loud  speaking,  the  declared  fundamental  purpose  of  which 
is  to  secure  income.  The  right  to  be  let  alone  comes  first. 

“.  .  .  A  goodly  portion  of  the  population  prefers  life  without  radio 
and  broadcasting  being  imposed  upon  it,  without  its  consent.  Its  ob- 


*  No  radio  broadcasting  or  reception  was  involved. 
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jections  must  be  taken  into  account  in  a  proceeding  such  as  this,  and 
must  be  duly  respected. 

“When  a  person  enters  a  barber  shop  or  other  semi-public  place 
where  radio  may  be  on  almost  perpetually,  he  is  free  to  leave  or  change 
his  patronage.  A  railroad  passenger  is  not  in  that  position.  He  must 
use  the  station,  sometimes  for  short,  sometimes  for  long  periods  of 
time.  Railroads  and  their  station  facilities  are  clothed  with  a  public 
interest.  .  .  .  The  traveling  public  may  not  be  treated  as  a  captive 
audience  upon  which  to  impose  programs  and  advertisements  against 
its  will  and  in  violation  of  its  rights.” 

Broadcasting— Transit  Radio  (Pollock  v.  Public  Utilities  Commission, 

U. S.Dist.Ct.,  District  of  Columbia,  June  2,  1950). 

The  order  of  the  District  of  Columbia  Public  Utilities  Commission 
holding  reception  of  radio  programs  in  street  cars  and  buses  not  to  con¬ 
stitute  an  obstacle  to  safety  of  operation  or  an  impairment  of  public 
comfort  and  convenience-  was  upheld  by  the  court  in  this  action.  The 
court  did  not  file  a  written  opinion,  but  indicated  that  the  basis  for  the 
ruling  was  that  no  rights  of  the  individuals  involved  were  invaded, 
threatened,  or  violated  by  the  Commission.  Appeal  has  been  taken. 

Communications— Restrictions  on  Use  of  Private  Wires— Constitu¬ 
tional  Law  (Mclnerney  v.  Ervin,  Fla.Sup.Ct.,  March  21,  1950). 

A  Florida  statute  of  1949  (Chapter  25016)  makes  it  unlawful  for 
any  public  utility  knowingly  to  furnish  to  any  person  any  private  wire 
for  use  or  intended  for  use  in  the  dissemination  of  information  in  further¬ 
ance  of  gambling  or  for  gambling  purposes,  or  for  any  person  knowingly 
lo  use  any  private  wire  in  the  dissemination  of  such  information.  The 
statute  was  attacked  on  various  grounds,  but  the  Florida  Supreme 
Court  upheld  its  constitutionality.  No  undue  burden  on  interstate 
commerce  was  involved,  nor  was  the  subject-matter  one  demanding 
national  uniformity  of  regulation.  The  Communications  Act  does  not 
constitute  a  federal  occunation  of  the  field  so  as  to  prevent  the  state 
from  acting  in  the  exercise  of  its  police  power. 

Civil  Rights  Statutes— Telecast  of  Professional  Performance  (Gautier 

V.  Pro-Football,  Inc.,  New  York  City  Court,  June  27,  1950,  6  R.R. 
2024). 

PlaintiflF,  a  professional  entertainer,  put  on  a  performance  between 
the  halves  of  a  professional  football  game  in  Griffith  Stadium,  Wash¬ 
ington,  D.C.  The  performance  was  telecast  over  a  New  York  City  tele- 

’See  10  F.C.Bar  J.  242;  see  also  page  94,  supra. 
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vision  station.  Plaintiff  had  not  consented  to  the  telecasting  of  his  act, 
but  had  protested  against  it.  Suit  was  brought  against  the  station, 
the  advertising  agency,  and  the  sponsor  under  the  New  York  Civil 
Rights  Act,  which  penalizes  the  unauthorized  use  of  a  person’s  photo¬ 
graph  for  advertising  or  for  purposes  of  trade.  The  court  held  the 
defendants  liable.  The  statute  applies  to  telecasting  as  to  any  other 
use  of  a  person’s  “photograph.”  The  broadcasting  took  place  in  New 
York,  ana  the  statute  was  therefore  applicable  even  though  the  actual 
performance  was  in  Washington.  The  performance  was  not  a  public 
event  or  news.  Plaintiff’s  performance  was  telecast  for  advertising  pur¬ 
poses,  the  broadcast  being  sponsored. 


Defamation— Damages— Effect  of  Correction  (Werner  v.  Southern 
California  Associated  Newspapers,  35  Adv.Cal.  142,  216  P.(2d)  825, 
April  14,  1950). 

A  California  statute^  provides  that  in  an  action  for  damages  for 
publication  of  a  libel  in  a  newspaper,  or  of  a  slander  bv  a  radio  broad¬ 
cast,  the  plaintiff  shall  recover  only  special  damages  (i.e.,  damages  to 
property,  ousiness,  trade,  profession,  or  occupation )  unless  a  correction 
is  demanded  and  not  published  or  broadcast.  If  plaintiff  demands  cor¬ 
rection  within  20  days  after  knowledge  of  the  publication  or  broadcast, 
and  the  correction  is  not  published  or  broadcast  in  substantially  as 
conspicuous  a  manner  as  were  the  statements  claimed  to  be  libelous, 
plaintiff  may  recover  general,  special,  and  exemplary  damages.  The 
California  Constitution  provides  that  “Every  citizen  may  freely  speak, 
write,  and  publish  his  sentiments  on  all  subjects,  being  responsible  for 
the  abuse  of  that  right;  and  no  law  shall  be  passed  to  restrain  or  abridge 
the  liberty  of  speech  or  of  the  press  .  .  (emphasis  added).  Plaintiff 
in  this  case  contended,  and  the  District  Court  of  Appeal  held,^  that 
under  the  Constitution  a  person  who  defames  another  must  be  fully 
responsible  for  any  damage  caused  thereby,  and  that  the  substitution 
of  a  retraction  for  all  but  special  damages  is  an  unconstitutional  at¬ 
tempt  to  relieve  newspapers  and  radio  stations  from  full  responsibility 
for  the  abuse  of  the  right  of  free  speech.  The  defendant  contended, 
and  the  California  Supreme  Court  held,  that  the  “abuse”  clause  in  the 
constitutional  provision  does  not  confer  on  a  person  defamed  a  right 
to  the  remedy  of  damages,  but  merely  specifies  that  the  constitutional 
right  of  free  speech  does  not  automatically  carry  with  it  freedom  from 
responsibility  for  such  abuses  as  were  recognized  by  the  common  law 
or  defined  by  the  legislature.  “To  hold  otherwise  would  result  in  freez¬ 
ing  the  law  of  defamation  as  it  was  when  the  constitutional  provision 
was  originally  adopted  in  1849.”  The  Supreme  Court  also  regarded  it 


*  Civil  Code  §  48a,  as  amended  in  1945. 

‘92  Adv.Cal. App.  224,  206  P.(2d)  952,  noted  in  10  F.C.Bar  J.  99. 
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as  clear  that  the  statute  was  not  in  violation  of  the  due  process  clause 
of  the  United  States  Constitution.  “There  are  at  least  two  bases  on 
which  the  Legislature  could  reasonably  conclude  that  the  retraction  pro¬ 
visions  of  section  48a  provide  a  reasonable  substitute  for  general  dam¬ 
ages  in  actions  for  defamation  against  newspapers  and  radio  stations, 
namely,  the  danger  of  excessive  recoveries  of  general  damages  in  libel 
actions  and  the  public  interest  in  the  free  dissemination  of  news.”  The 
legislature  could  reasonably  conclude  that  recovery  of  damages  without 
proof  of  injury,  under  the  common-law  presumption  that  general  dam¬ 
ages  resulted  from  publication  of  a  libel,^  constitutes  an  evil.  The  law 
of  defamation  presents  conflicting  rules  of  liability  [i.e.,  damages],  and 
since  the  legislature  can  abolish  causes  of  action  altogether  to  prevent 
unfounded  litigation,  it  could  “reasonably  conclude  that  the  danger  of 
excessive  recoveries  of  general  damages  in  libel  actions  justified  limita¬ 
tion  of  recovery  to  special  damages  when  a  retraction  has  not  been 
demanded  and  refused.”  The  legislature  could  also  reasonably  con¬ 
clude  that  the  public  interest  in  the  dissemination  of  news  outweighs 
the  possible  injury  to  a  plaintiff  from  the  publication  of  a  libel,  and 
could  encourage  and  protect  news  dissemination  by  relieving  news- 

fiapers  and  radio  stations  from  ■  all  but  special  damages  upon  the  pub- 
ication  of  a  retraction.  The  court  cannot  pass  judgment  upon  the 
wisdom  of  the  legislative  choice.  The  statute  does  not  violate  the 
equal  protection  clause  by  granting  special  privileges  to  newspapers  and 
radio  stations  and  depriving  plaintiffs  defamed  by  such  institutions  of 
rights  enjoyed  by  plaintiffs  defamed  by  others.  The  classification  is 
reasonable.  The  legislature  could  reasonably  conclude  that  because 
of  the  business  they  are  engaged  in,  newspapers  and  radio  stations  are 
the  most  frequent  objects  of  defamation  actions  and  that  the  danger 
of  excessive  damages  in  actions  against  them  is  greatest  because  of 
their  reputed  ability  to  pay.  The  legislature  could  also  “take  into 
consideration  the  fact  that  a  retraction  widely  circulated  by  a  news¬ 
paper  or  radio  station  would  have  greater  effectiveness  than  a  retrac¬ 
tion  by  an  individual  and  could  thus  class  newspapers  and  radio  sta¬ 
tions  apart.”  The  statute  may  also  be  sustained  under  the  equal  pro¬ 
tection  clause  on  the  theory  that  its  purpose  is  to  encourage  the  dis¬ 
semination  of  news. 

Justices  Schauer  and  Carter  dissented.  Justice  Schauer  felt  that 
there  was  a  substantial  difference  between  an  inadvertently  false  de¬ 
famation  and  a  defamation  which  is  known  to  be  false  and  which  is 
willfully  and  maliciously  published.  There  is  no  policy  against  “exces¬ 
sive  recoveries  of  general  damages”  in  actions  based  on  knowingly 
false,  deliberate,  and  malicious  publications  nor  is  there  any  public 
interest  in  the  willful  and  malicious  dissemination  of  false  and  defama¬ 
tory  matter.  The  constitutional  provision  that  persons  should  be  re- 


“  Defamation  by  radio,  or  television  is  slander  under  Cal.Civ.Code  §§  46, 
48.5(4).  See  10  F.C.Bar  J.  208,  209. 
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sponsible  for  abuse  of  the  right  of  free  speech  should  be  given  affirma¬ 
tive  significance.  The  statute  extends  the  exemption  to  deliberately 
false  and  malicious  publication  of  known  falsehoods— the  privilege  is, 
in  effect,  a  license  to  defame.  Justice  Carter  took  a  similar  position  in 
a  very  lengthy  dissent.  He  regarded  the  majority  opinion  as  sophistry. 

Plaintiff  is  expected  to  appeal  to  the  United  States  Supreme  Court. 


Copyright— Publication— Phonograph  Records  (Shapiro,  Bernstein  & 
Co.,  Inc.  V.  Miracle  Record  Company,  Inc.,  85  U.S.P.Q.  39  (N.D.III., 
March  8,  May  29,  1950)). 

An  obiter  remark  by  Judge  Igoe  in  his  decision  in  a  case  involving 
two  boogey-woogey  compositions  has  thrown  the  record  industry  into 
a  state  of  confusion.  The  action  was  one  for  infringement  of  copyright 
of  the  bass  of  plaintiff’s  composition  “Yancey  Special.”  The  court  found 
that  the  bass  was  in  the  public  domain,  but  after  stating  that  it  was 
not  necessary  to  discuss  the  other  defenses  raised,  nevertheless  said: 

“I  might  also  add  that  the  evidence  is  that  Lewis  abandoned  his  rights, 
if  any,  to  a  copyright  by  permitting  his  composition  to  be  produced  on  phono¬ 
graph  records  and  sold  some  time  before  copyright.  It  seems  to  me  that 
production  and  sale  of  a  phonograph  record  is  fully  as  much  a  publication 
as  production  and  sale  of  sheet  music.  I  can  see  no  practical  distinction 
between  the  two.  If  one  constitutes  an  abandonment  so  should  the  other.” 

The  court  in  its  formal  conclusions  of  law  also  held  that  the  com¬ 
position  was  dedicated  *to  the  public  by  recording  and  the  sale  of  rec¬ 
ords.  On  motion  for  new  trial  or  for  modification  of  the  decision  it 
was  contended  that  the  court’s  ruling  that  a  musical  composition  is 
dedicated  to  the  public  when  recorded  on  a  phonograph  record  sold 
to  the  public,  if  allowed  to  stand, 

"...  will  have  the  result  of  throwing  into  the  public  domain  many  thousands 
of  musical  compositions,  both  popular  and  classical,  which  have  heretofore 
been  recorded.  Insurmountable  difficulties  will  be  interposed  to  the  preserva¬ 
tion  of  copyrights  in  works  yet  to  be  created.  The  consequences  to  authors 
and  composers  of  music,  to  publishers,  to  manufacturers  of  phonograph 
records,  and  the  myriad  users  of  copyrighted  musical  compositions,  will  be 
disastrous.” 

The  Copyright  Act  requires  “copies”  of  works  to  bear  a  copyright 
notice  when  published,  but  records  do  not  bear  copyright  notices  be¬ 
cause  they  have  never  been  considered  “copies,”  nor  have  records  been 
accepted  by  the  Copyright  Office  as  “copies.”  It  was  further  argued 
that 


“( 1 )  No  question  of  the  dedication  of  a  work  to  the  public  arises  until 
the  work  has  been  published,  since  until  publication,  the  owner  is  protected 
by  his  common  law  copyright,  a  right  recognized  and  preserved  by  tne  Copy¬ 
right  Act  of  1909. 
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“(2)  Even  upon  publication,  a  work  is  not  dedicated  to  the  public 
unless  the  proprietor  fails  to  comply  with  the  requirement  of  the  Copyright 
Act  that  a  notice  of  copyright  be  imprinted  upon  each  ‘copy’  of  the  work 
published  or  offered  for  sale  in  the  United  States. 

“(3)  Publication  of  a  musical  composition  does  not  take  place  when 
it  is  communioated  so  as  to  be  heard  by  the  public,  but  only  when  it  is 
reproduced  in  printed  or  written  copies  from  which  it  can  be  seen  and  read 
by  the  public. 

“(4)  The  United  States  Supreme  Court  has  held  that  a  device  such  as 
a  phonograph  record  is  not  a  copy  of  a  musical  composition.  Consistent  with 
this  doctrine,  the  Copyright  Act  itself  does  not  refer  to  or  treat  these  devices 
as  copies,  but  describes  them  as  ‘parts  of  instruments  serving  to  reproduce 
mechanically  the  musical  work.’ 

“(5)  While  the  Copyright  Act  provides  for  the  manner  and  place  of 
imprinting  the  copyright  notice  on  ‘copies’  of  works,  it  makes  no  provision 
whatsoever  for  the  imprinting  of  notices  upon  phonograph  records. 

“(6)  It  therefore  follows  that,  within  the  meaning  of  the  statute,  the 
issuance  of  a  phonograph  record  is  not  a  publication  because  a  phonograph 
record  is  not  a  copy,  and  the  sale  of  a  phonograph  record  does  not  constitute 
a  dedication  of  the  work  to  the  public.*’ 

Reliance  was  placed  upon  White-Smith  Music  Co.  v.  Apollo  Co.,® 
which  held  that  a  mechanical  device  such  as  a  music  roll  or  phono¬ 
graph  record  was  not  a  “copy”  of  a  musical  work  and  hence  did  not 
infringe  upon  a  copyright  under  the  law  as  it  then  stood;  Ferris  v. 
Frohman,’^  holding  performance  of  a  play  not  “publication,”  and  similar 
cases.  The  Copyright  Act,  in  using  the  word  “copy”  means  only  a 
printed  or  written  copy  and  not  a  mechanical  device.  There  is  no  re- 
fiuirement  that  a  copyright  notice  be  placed  on  a  record.  The  court 
in  denying  the  motion  said  that  “publication  is  a  practical  question  and 
does  not  rest  on  any  technical  definition  of  the  ‘copy.’  Nor  do  the 
notice  and  registration  provisions  of  the  Copyright  Act  determine  the 
issue  here.”  Notice  of  appeal  was  filed,  but  the  appeal  was  subsequently 
abandoned. 


International  Law— Executive  Agreements  (Trans-Canada  Air  Lines/ 
Montreal-New  York  Service/  Civil  Aeronautics  Board,  Docket  No. 
3964,  March  14,  1950). 

The  validity  of  executive  agreements  in  the  communications  field 
has  been  the  subject  of  debate.^  The  decision  of  the  C.A.B.  in  this 
case  is  relevant  on  the  point.  Colonial  Airlines,  protesting  the  grant  of 
Trans-Canada’s  application  for  the  Montreal-New  York  route,  contended 


*209  U.S.  1  (1908). 

’223  U.S.  424  (1912). 

*  See  Scharfeld,  Legal  Aspects  of  the  Tentative  Television  Allocation  Agree¬ 
ment  with  Canada,  9  F.C.Bar  J.  77;  Report  of  the  A.B.A.  Committee  on  Interna¬ 
tional  Communications,  10  F.C.Bar  J.  145. 
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that  issuance  of  a  foreign  air  carrier  permit  based  upon  the  Air  Trans¬ 
port  Agreement  between  the  United  States  and  Canada,  executed  June 
4,  1949,  would  be  invalid  and  illegal  inasmuch  as  the  executive  agree¬ 
ment  is  a  treaty  which  has  not  been  ratified  with  the  consent  of  the 
Senate.®  The  Board  said; 

“It  is  a  practice  of  long  standing  for  the  President  to  enter  into  various 
binding  international  agreements  which  are  not  submitted  to  the  Senate  for 
approval  as  treaties.  Such  agreements  are  made  pursuant  to  statutory  or 
Congressional  authorization  or  by  virtue  of  the  executive  power  of  the 
President.*®  The  binding  effect  of  these  agreements  has  been  recognized 
by  the  courts.** 

“With  reference  to  bilateral  agreements  of  the  type  considered  here,  the 
Attorney  General  has  issued  an  opinion  in  which  he  holds  that  such  agree¬ 
ments  are  valid.**  In  fact  the  Department  of  Justice  has  expressed  doubt  as 
to  the  constitutionality  of  legislation  which  would  limit  the  President’s  authority 
to  consiunmate  such  agreements  without  ratification  with  the  consent  of  the 
Senate.”  Accordingly,  we  conclude  that  the  United  States-Canada  Air  Trans¬ 
port  Agreement  of  June  4,  1949,  is  valid,  binding  upon  the  United  States, 
and  may  be  considered  in  the  determination  of  the  issues  herein.” 


Labor  Relations— Bargaining  Unit  (Inter-City  Advertising  Co.  of 
Greensboro,  N.C.,  Inc.,  89  N.L.R.B.  No.  127,  May,  1950). 

All  technicians  employed  by  a  licensee  at  (1)  its  studio  and  trans¬ 
mitter  at  WAYS  in  Charlotte,  North  Carolina,  and  (2)  its  studio  and 
transmitter  at  WCOG  at  Greensboro,  North  Carolina,  constitute  sep¬ 
arate  appropriate  bargaining  units.  While  the  Board  in  1944  and  1945 
proceedings  involving  WAYS^'*  had  found  that  transmitter  operators 
alone  constituted  an  appropriate  unit,  the  Board’s  more  recent  practice 
has  been  to  include  transmitter  technicians  and  studio  technicians  in 
the  same  unit,i®  and  as  there  had  been  no  history  of  bargaining  on  the 
basis  of  the  former  unit  finding,  the  Board  was  not  precluded  from 
now  finding  that  a  broader  unit  was  appropriate.  Although  the  licensee 
at  the  time  of  the  earlier  proceedings  had  contended  that  a  unit  of 
transmitter  and  studio  technicians  was  appropriate,  it  now  contended 

*  Colonial  had  previously  raised  the  same  issue  in  an  action  against  the 
members  of  the  C.A.B.,  but  the  court  disposed  of  the  case  on  other  grounds,  see 
10  F.C.Bar  J.  237.  Appeal  to  the  Supreme  Court  was  dismissed  on  appellant’s  own 
motion. 

**5  Hackworth,  Digest  of  International  Law,  390,  397,  402. 

**  Altman  &  Co.  v.  U.S.,  224  U.S.  583,  600  (1912);  U.S.  v.  Belmont,  301  U.S. 
324,  330  (1937). 

**40  Op.  A.G.  451  (June  18,  1946). 

**  Senate  Report  No.  482  to  accompany  S.12,  81st  Cong.  1st  Sess.  pp.  12,  13. 

*®  Inter-City  Advertising  Co.,  Inc.,  55  N.L.R.B.  1415;  Inter-City  Advertising 
Co.,  Inc.,  61  N.L.R.B.  1377,  set  aside,  154  F.(2d)  244  (C.C.A.  4th). 

“  See  10  F.C.Bar  J.  102,  238. 
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that  all  employees  except  supervisors  at  its  three  stations^®  should  be 
in  a  single  unit.  However,  no  evidence  was  offered  to  support  the 
contention  that  employees  other  than  technicians  should  be  included, 
nor  was  the  Board  persuaded,  in  view  of  the  physical  separation  of  the 
three  stations,  that  a  single  unit  would  be  appropriate. 


Labor  Relations— Bargaining  Unit— Television  Lighting  Employees 
(In  the  Matter  of  National  Broadcasting  Co.,  Inc.,  and  American 
Broadcasting  Company,  Inc.,  Cases  No.  2-RC-660,  2-RC-950 
(N.L.R.B.,  May,  1950)). 

This  case  involved  a  conffict  between  NABET  and  lATSE  as  to 
the  inclusion  in  collective  bargaining  units  of  network  employees  who 
perform  television  lighting  functions.  NABET  contended  that  all  such 
employees  belonged  in  system-wide  units  of  technical  employees,  while 
lATSE  argued  that  they  should  be  included  in  individum  station-wide 
units  together  with  stage  carpenters  and  stage  property  men.  The 
Board  in  its  decision,  among  other  matters,  reviewed  at  some  length 
the  history  of  bargaining  between  NBC  and  ABC  on  the  one  hand  and 
NABET  and  lATSE  on  the  other:  the  organization  of  the  two  networks 
on  the  national  and  the  station  level,  the  lighting  procedures  employed 
in  television,  and  the  division  of  work  between  NABET  and  lATSE 
lighting  employees;  and  the  practice  in  the  industry.  The  Board  found 
that  those  NBC  engineering  department  employees  who  perform  light¬ 
ing  duties,  other  than  light  direction  engineers,  belong  in  the  NABET 
technical  unit.  They  spend  only  a  minor  portion  of  their  time  at  lighting 
duties,  and  devote  most  of  their  time  to  performing  technical  engineer¬ 
ing  duties,  and  because  of  the  NBC  practice  of  interchanging  duties 
there  are  substantial  periods  during  which  these  employees  perform  no 
lighting  duties.  Whether  or  not  lighting  work  is  technical  or  artistic, 
these  employees  are  essentially  technical,  engineering  employees.  The 
full-time  NBC  light  direction  engineers  also  Belong  in  this  unit.  They 
are  engineers  with  predominantly  technical,  electronic  skills,  and  they 
can  and  do  interchange  duties  with  other  engineers.  They  are  in  the 
NBC  engineering  departments  and  their  functions  are  a  part  of  the 
over-all  responsibility  of  the  technical  directors  of  these  departments  at 
tlie  various  stations.  Their  duties  require  close  contact  and  co-ordination 
with  the  technical  directors  and  video  control  engineers  and  they  have 
always  been  bargained  for  in  the  NABET  system-wide  technical  unit. 
Stage  electricians,  on  the  other  hand,  do  not  belong  in  the  NABET  unit, 
but  in  local  station-wide  units  with  stage  carpenters  and  property  men. 
Stage  electricians  have  interests  and  skills  which  are  separate  and  distinct 
from  those  of  the  engineers,  they  are  always  hired  as  part  of  a  crew 
with  carpenters  and  property  men,  and  they  exchange  duties  with  them 


”WKIX,  Columbia,  S.  C.,  was  not  involved  in  the  proceeding. 
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but  never  with  engineers.  Their  skills  and  experience  are  readily  adapt¬ 
able  to  television  lighting  duties  without  additional  training,  as  distin¬ 
guished  from  engineers  who  receive  formal  and  on-the-job  training.  Stage 
electricians  do  not  need  to  know  the  technical  language  of  electronics 
spoken  by  the  engineers,  but  they  do  speak  the  theatrical  jargon,  as  do 
program  employees.  Historically,  stage  electricians  have  been  bargained 
for  locally,  and  they  are  in  the  program  department  at  ABC  stations  and 
work  under  program  department  supervisors. 


Labor  Relations— Strikes— Legality  of  Strike  against  Communications 
Common  Carrier  (Globe  Wireless,  Ltd.,  88  N.L.R.B.  No.  211, 
March,  1950). 

Respondent  in  this  case  contended  that  a  strike  called  against  it 
contravened  the  Communications  Act  and  was  therefore  illegal  under 
the  doctrine  of  the  Southern  Steamship  case.i^  This  contention  was 
based  on  the  assertion  that  any  work  stoppage  would,  in  violation  of 
Section  501  of  the  Act,  cause  the  respondent  to  breach  its  statutory  duty 
to  furnish  service.  The  Board  found  “no  merit  in  this  contention.  The 
Act  prohibits  the  licensee  from  voluntarily  abandoning  service  without 
tlie  approval  of  the  Commission;  it  does  not  penalize  the  licensee  whose 
failure  to  continue  service  is  attributable  to  others,  as  in  the  case  of  a 
strike.  The  Act  does  require  a  licensee  to  serve  without  discrimination, 
i.e.,  upon  reasonable  request’;  but  that  duty  is  not  breached  if  a  strike 
prevents  the  licensee  from  serving  anyone.” 


Lotteries— Radio  Contests  (Opinion  of  the  Attorney  General  of 
Nebraska,  November  17,  1949). 

The  Attorney  General  of  Nebraska  was  asked  whether  a  radio 

f nogram  called  “Musical  Tune-O”  was  a  lottery  in  violation  of  Nebraska 
aw.  His  answer  was  in  the  affirmative.  The  game  was  described  as 
follows: 


“The  game  is  one  whereby  a  list  of  250  musical  selections  is  published 
upon  a  Tune-O  Card,  9  x  14  inches,  which  contains  a  diagram  similar  to  that 
ordinarily  used  in  Keno  or  Bingo  games  and  containing  twenty-five  squares. 
Each  of  these  squares  contains  a  number  which  corresponds  to  a  popular  tune 
whose  title  is  listed  upon  the  card,  and  one  ‘free’  munber  in  the  center  square. 
On  the  reverse  side  or  the  card  is  space  for  advertising  by  fourteen  firms.  The 
cards  are  obtainable  at  establishments  of  the  advertising  sponsors  and  are 
given  to  the  customer  without  charge.  A  participant  then  takes  his  cards 
before  the  radio  at  home  and  listens  to  the  program  on  which  are  played  at 
random  from  the  list  of  250  songs,  the  titles  of  which  are  not  announced  but 
the  recognition  of  which  by  the  participant  will  permit  him  to  place  a  button 
or  a  piece  of  corn  on  the  square  corresponding  to  its  number  and  the  partici- 


”  Southern  Steamship  Co.  v.  N.L.R.B.,  316  U.S.  31  (1942);  see  The  Amer¬ 
ican  News  Co.,  Inc.,  55  N.L.R.B.  1302. 
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pant  who  fills  a  horizontal,  vertical,  or  diagonal  line  across  the  card,  telephones 
the  radio  station  originating  the  program  and  if  his  card  correctly  shows  a 
winner,  he  is  awarded  a  prize.  The  prize  is  awarded  to  the  first  person  who 
calls.” 

It  was  possible  for  any  one  contestant  to  obtain  a  complete  set  of  25 
cards  if  he  desired. 

Of  the  three  elements  of  a  lottery— consideration,  prize,  and  chance 
—there  was  no  question  as  to  the  prize  and  sufficient  consideration  was 
found  in  the  requirement  that  the  participant  go  to  the  sponsor’s  store 
to  obtain  the  cards  and  listen  to  the  program.  The  main  question  was 
as  to  chance.  The  Attorney  General  recognized  that  a  degree  of  skill 
was  involved  in  recognizing  the  particular  tunes  played,  but  even  so  the 
chance  arrangement  of  the  numbers  on  the  participant’s  card  determined 
the  winner.  This  would  be  true  even  if  the  participant  had  all  25  cards, 
some  one  of  which  would  have  to  be  a  winner,  since  some  other  player 
with  that  one  card  would  have  as  good  a  chance.  Even  though  skill 
and  judgment  were  involved,  among  persons  of  equal  skill  and  judg¬ 
ment,  some  with  all  cards  and  some  with  a  few,  the  game  was  one  of 
chance.  The  mere  fact  that  for  some  persons  the  game  is  one  of  skill 
does  not  operate  to  remove  it  from  the  category  of  a  lottery  when  there 
are  persons  playing  the  game  for  whom  the  element  of  chance  is  the 
dominant  factor,  and  when  a  lucky  sequence  may  for  these  players 
thwart  the  skill  of  the  expert  contestant.  If  chance  is  the  dominating 
element  the  game  is  a  lottery. 


Practice  and  Procedure— Petition  for  Reconsideration  (Albertson 
V.  Federal  Communications  Commission,  U.S.Court  of  Appeals, 
District  of  Columbia  Circuit,  May  22,  1950,  6  R.R.  2019). 

The  Commission  granted  without  hearing  an  application  of  Dunkirk 
Broadcasting  Corporation.  Albertson,  licensee  of  Station  WBNY,  applied 
for  rehearing,  alleging  objectionable  interference.  The  Commission 
denied  the  petition  for  rehearing.  Within  20  days  Albertson  filed  a 
motion  to  set  aside  this  order  and  to  designate  the  Dunkirk  application 
for  hearing.  The  motion  was  considered  on  its  merits  and  denied  and 
Albertson  appealed. 

It  was  contended  that  the  appeal  was  not  taken  in  time  because, 
while  the  petition  for  rehearing  tolled  the  time  to  appeal,  the  motion 
for  reconsideration  had  no  procedural  standing  and  therefore  did  not 
extend  the  appeal  time.  The  court  rejected  this  contention.  The 
Commission  has  authority,  on  motion  made  within  the  20  days  allowed 
for  appeal,  or  on  its  own  motion,  to  reconsider  any  “decision,  order  or 
requirement.”  Such  a  rule  will  not  encourage  frivolous  and  repetitive 
motions  for  purposes  of  delay,  because  a  motion  without  merit,  which 
is  not  entertained,  will  not  toll  the  time  for  appeal.  The  Commission 
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having  considered  the  motion  on  the  merits,  the  time  for  appeal  com¬ 
menced  to  run  upon  its  denial  of  the  motion  to  reconsider. 

The  Commission  had  dismissed  the  application  for  rehearing  on 
the  ground  that  the  engineering  afiBdavit  did  not  show  by  allegations  of 
fact  that  interference  would  result.  The  court  held  that  the  Commission 
had  taken  “too  narrow  a  view.”  An  amendment  could  have  been  ordered 
or  allowed;  the  trend  is  toward  liberality  in  allowing  amendments.  In 
any  event,  Dunkirk’s  opposition  to  Albertson’s  petition  admitted  inter¬ 
ference  and  the  afiBdavit  of  Dunkirk’s  engineer  set  out  substantially  all 
the  technical  data  required  by  the  Rules.  The  Commission’s  action  was 
“an  unwarranted  denial  of  rights  accorded  by  the  law.” 


Right  of  Privacy— Radio  Broadcast  (Kulinich  v.  Trendle-Campbell 
Broadcasting  Corp.,  Michigan  Circuit  Court,  Genesee  County,  No. 
49712,  June,  1950). 

PlaintifiF  brought  this  action  against  the  licensee  of  WTAC,  Flint, 
Michigan,  the  American  Cigarette  &  Cigar  Company,  a  subsidiary  of 
the  American  Tobacco  Company,  and  an  individual.  The  purpose  of 
the  suit  was  to  enjoin  the  re-enactment,  with  fictitious  names,  of  the 
fatal  shooting  of  plaintifiF’s  husband  and  two  minor  children  in  1941. 
PlaintifiF  had  pleaded  guilty  to  charges  of  manslaughter  and  second 
degree  murder  and  was  sentenced  to  prison,  where  she  still  remains. 
The  complaint  alleged  that  plaintifiF  was  entitled  to  her  right  of  privacy 
in  view  of  the  years  that  had  elapsed;  that  the  broadcast  would  jeopardize 
plaintifiF’s  new  status  which  she  had  earned  by  paying  the  penalty  for 
lier  crime;  that  upon  the  imposition  of  sentence,  the  facts  and  circum¬ 
stances  surrounding  the  crime  were  closed  and  that  no  one  had  the 
right  to  use  them  for  the  purpose  of  monetary  gain  to  the  detriment, 
disgrace,  and  humiliation  of  plaintifiF;  and  that  plaintifiF  was  entitled  to 
privacy  even  though  she  was  in  a  penal  institution.  The  court,  however, 
refused  the  injunction,  reportedly  on  the  ground,  among  others,  that  a 
national  broadcast  was  involved  which  the  court  had  no  power  to 
prevent. 


Telegraph  Companies— Liability— Limitation  of  Liability  (Western 
Union  Telegraph  Co.  v.  Abbott  Supply  Co.,  Del.Sup.Ct.,  May  26, 
1950). 

The  question  in  this  case  was  under  which  clause  of  Western 
Union’s  tarifiF  its  liability  for  delay  in  sending  a  telegram  was  to  be 
determined.  The  tarifiF  provided  in  clause  1  that  the  company’s  liability 
shall  be  limited  to  $500  for  delay  in  transmission  or  delivery  of  any 
message  received  for  transmission  at  the  unrepeated  message  rate,  and 
to  $5,CN30  for  messages  received  for  transmission  at  the  repeated-message 
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rate.  Clause  2  provides  that  in  any  event  the  company  shall  not  be 
liable  for  delay  beyond  the  actual  loss,  not  exceeding  $5,000,  at  which 
amount  the  sender  represents  that  the  message  is  valued.  The  plaintifF 
contended,  and  the  trial  court  held,  that  the  $500  limitation  applied  only 
where  a  repetition  of  the  message  would  have  avoided  the  error  if  the 
sender  had  paid  the  higher  repeated-message  rate;  in  the  instant  case, 
the  telegram  was  not  sent  and  hence  repetition  would  probably  not 
have  avoided  the  error.  The  Delaware  Supreme  Court  rejected  this 
contention,  holding  that  the  applicable  federal  statute  and  the  tariff 
did  not  authorize  or  recognize  Different  measures  of  liability  within  a 
classification,  any  more  than  it  recognized  different  rates  within  the 
same  classification.  The  decision  in  Western  Union  Tel.  Co.  v.  Czizek, 
264  U.S.  281,  was  distinguished. 

This  holding  does  not  make  Clause  2  meaningless,  since  it  can 
still  apply  to  intrastate  transactions  where  state  courts  refuse  to  apply 
a  limitation  of  liability  but  recognize  a  valuation  clause.  While  Clause 
2  may  be  out  of  place  in  a  tariff  filed  with  the  F.C.C.,  the  tariff  dates 
back  to  1921,  before  the  validity  of  the  Clause  1  limitations  had  been 
decided  by  the  Supreme  Court. 


Telegraph  Companies— Liability  for  Transmission  of  Defamatory 
Message  (Western  Union  Telegraph  Co.  v.  Lesesne,  U.S.  Court  of 
Appeals,  Fourth  Circuit,  May  15,  1950,  182  F.(2d)  135). 

A  telegraph  company,  under  the  Communications  Act  and  Section 
8548  of  the  South  Carolina  Code,  as  well  as  under  common  law,  is  not 
liable  for  the  transmission  of  defamatory  messages  unless  it  has  knowl¬ 
edge  or  reason  to  know  that  the  messages  are  not  privileged. 


FURTHER  PROCEEDINGS  IN  CASES  PREVIOUSLY  NOTED 

•  The  decision  in  Camnaugh  v.  Pennsylvania  Liquor  Control  Board, 
noted  in  10  F.C.Bar  J.  231,  was  affirmed  by  the  Pennsylvania  Su¬ 
preme  Court  in  Cavanaugh  v.  Gelder,  364  Pa.  361,  72  A. (2d)  85. 
The  Supreme  Court’s  decision  consisted  chiefly  of  a  lengthy  quota¬ 
tion  from  the  opinion  of  the  lower  court.  The  court  held  that  I  he 
amendment  of  the  Liq^uor  Control  Act,  revoking  the  requirement  of 
an  amusement  license  for  an  establishment  featuring  television,  could 
not  affect  fees  already  due.  The  case  is  being  taken  to  the  United 
States  Supreme  Court  on  petition  for  writ  of  certiorari. 

•  The  plaintiff  in  Felix  v.  Westinghouse  Radio  Stations,  Inc.,  noted  in 
11  F.C.Bar  J.  29,  has  appealed  to  the  Court  of  Appeals  for  the  Third 
Circuit. 
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•  The  Supreme  Court  has  aflSrmed  the  decision  in  Feldman  v.  United 
States,  noted  in  11  F.C.Bar  T.  28.  No  opinion  was  written,  339 
U.S.  973. 

•  The  Supreme  Court  has  denied  certiorari  in  the  film-censorship  case 
of  United  Artists  Corp.  v.  Board  of  Censors,  mentioned  in  10  F.C.Bar 
J.  193,  199,  n.  36,  339  U.S.  952. 

•  The  decisions  in  Massachusetts  Universalist  Convention  v.  Hildreth 
ir  Rogers  Co.,  10  F.C.Bar  J.  242,  and  in  RD-DR  Corp.  v.  Smith,  11 
F.C.Bar  J.  31,  have  been  affirmed  on  appeal.  The  decisions  of  the 
Courts  of  Appeals  will  be  noted  in  the  next  issue  of  the  Bar  Journal. 

•  On  April  21,  1950  (  6  R.R.  324),  the  Commission  adopted  a  “State¬ 
ment  of  Facts  and  Grounds  for  Decision”  in  the  American  Broadcast¬ 
ing  Company  (KECA)  case,  the  decision  of  the  Court  of  Appeals 
in  which  was  noted  in  10  F.C.Bar  J.  234.  The  Commission  reiterated 
its  contention  that  the  provision  of  the  Standards  for  granting  pro¬ 
tection  to  a  station  beyond  its  normally  protected  contour  was  in¬ 
tended  only  to  afford  extra  protection  to  stations  broadcasting  a  pro¬ 
gram  service  unique  in  character  within  the  given  region  and  not 
to  stations  whose  service  is  similar  in  type  to  that  broadcast  by  other 
stations  covering  the  same  area,  and  that  a  showing  that  a  station  is 
the  only  one  providing  the  pri^ram  service  of  a  particular  network 
to  the  area  in  question  is  not  sufficient.  The  burden  is  on  the  licensee 
claiming  protection  to  show  that  its  program  service  is  unique.  Al¬ 
legations  of  financial  injury  because  of  interference  outside  the 
normally  protected  contour  are  given  no  consideration. 
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Recent  Commission  Decisions 


Applications— Fair,  Efficient,  and  Equitable  Distribution  of  Facilities 
—Availability  of  Other  Frequencies  (Grand  Haven  Broadcasting 
Co.,  4  R.R.  1313). 

The  contention  was  again  made  in  this  case'  that  the  Commission 
in  making  a  fair,  efficient,  and  equitable  distribution  of  facilities  as 
required  by  Section  307(b)  of  the  Act  should  consider  the  availability 
of  other  frequencies  for  assignment  in  the  community  involved.  It  was 
argued  that  the  Commission  should  attempt  to  achieve  the  maximum 
use  of  available  frequencies;  that  an  application  which  complies  with 
the  Rules  and  Standards  raises  a  presumption  that  it  will  produce  a  fair, 
eflScient,  and  equitable  distribution  of  frequencies;  and  that  an  oppos¬ 
ing  applicant  should  be  allowed  to  introduce  evidence  to  rebut  this 
presumption.  In  an  attempt  to  avoid  the  Commission’s  reasoning  in 
the  Belleville  case,^  it  was  contended  that  all  the  opposing  applicant 
wished  to  do  was  to  show  that  a  grant  to  its  rival  of  the  frequency  ap¬ 
plied  for  would  violate  Section  307(b),  and  not  to  force  the  latter  to 
accept  a  grant  of  or  amend  its  application  to  another  frequency.  The 
Commission  rejected  the  contentions.  The  “efficiency”  standard  set  out 
in  Section  307(b)  applies  only  to  the  frequency  applied  for  and  not 
to  all  other  available  frequencies,  and  it  refers  only  to  the  radio  service 
to  be  provided  by  the  frequency  demanded  considering  other  existing 
radio  service.  To  permit  alternate  showings  would  interminably  pro¬ 
long  hearings  because  of  the  interference  problems  raised.  There  is 
no  presumption  that  an  application  will  result  in  a  fair,  efficient,  and 
equitable  distribution  of  facilities  so  as  to  permit  introduction  of  evi¬ 
dence  in  rebuttal. 

Commissioner  Jones  dissented.^  He  stated  that  the  Commission 
in  other  cases  “had  adhered  to  a  policv  of  enlargement  of  the  issues 
to  permit  a  showing  that  frequencies  other  than  those  specified  by  ap¬ 
plicants  in  comparative  proceedings  might  be  available  for  use  by  one 
of  the  applicants,”  citing  WOAX,  Inc.,  4  R.R.  345.  The  WOAX  case, 
however,  was  not  typical,  since  it  involved,  among  other  things,  an 
order  to  show  cause  proposing  modification  of  the  license  of  an  existing 
station  in  order  to  eliminate  time-sharing. 


*  See  Belleville  News-Democrat,  5  R.R.  845,  10  F.C.Bar  J.  243. 

*  Supra,  n.  1. 

•Commissioner  Jones  as  Motions  Commissioner  had  granted  a  motion  for 
enlargement  of  the  issues  in  this  case,  but  was  overruled  by  the  Commission.  Grand 
Haven  Broadcasting  Co.,  4  R.R.  645  (1948). 
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Applications— Practice  and  Procedure— Applicability  of  NARBA 
(Radio  Broadcasting,  Inc.,  4  R.R.  1401). 

This  proceeding  involved,  among  other  things,  a  proposal  to  move 
a  station  operating  on  1090  kilocycles  from  Hot  Springs,  Arkansas,  to 
West  Memphis,  Arkansas.  At  the  time  the  application  was  filed,  the 
hearing  held,  and  the  proposed  decision  issued,  the  provisions  of  NARBA 
established  a  priority  of  use  for  1090  kilocycles  for  Class  1-B  stations  in 
Mexico,  Maryland,  and  Arkansas.  Subsequently,  NARBA  and  the 
Interim  Agreement  expired.  The  Commission  in  its  decision  held  that 
a  West  Memphis  station  for  all  practical  purposes  would  not  be  an 
Arkansas  station  but  a  Tennessee  station.  If  the  provisions  of  NARBA 
were  still  in  effect  the  application  would  have  to  be  denied  on  this 
ground.  In  order  to  insure  fairness  to  other  potential  applicants  and 
to  other  states  where  1090  kilocycles  might  now  be  utilized,  the  appli¬ 
cation  should  be  treated  in  the  light  of  those  circumstances  existing  at 
the  time  the  record  was  made.  No  “overwhelming  considerations  of 
public  interest  and  necessity”  required  the  Commission  to  give  the 
applicant  an  advantage  to  which  it  was  not  entitled.  However,  the 
application  was  denied  without  prejudice  to  being  refiled  immediately. 


Interference— Image  Interference  (Eagle  Printing  Co.,  6  R.R.  266). 

“Image  interference,”  which  occurs  where  the  difference  between 
the  two  frequencies  involved  is  double  the  intermediate  frequency  of  a 
standard  broadcast  receiver,  but  which  is  likely  to  occur  only  in  less 
expensive  receivers  and  can  usually  be  avoided  by  careful  tuning  or  by 
readjustment  of  the  receiver,  is  not  taken  into  consideration  in  making 
allocations,  and  the  burden  of  satisfying  complaints  of  image  interfer¬ 
ence  will  not  be  laid  upon  a  new  station  or  made  a  condition  of  a  grant 
of  its  license.  The  matter  can  best  be  solved  by  co-operative  action  of 
the  two  stations.  In  any  event,  an  existing  licensee  cannot  complain  of 
image  interference  from  a  new  station  where  the  factors  giving  rise  to 
such  interference  were  known  at  the  time  the  construction  permit  was 
granted. 


Practice  and  Procedure— Amendment  of  Application  after  Appeal 
and  Remand  (Easton  Publishing  Co.,  6  R.R.  368). 

Previous  proceedings  in  this  case  have  been  noted  in  10  F.C.Bar  J. 
97  and  II  F.C.Bar  J.  39.  The  matter  was  remanded  by  the  Court  of 
Appeals  for  findings  on  the  comparative  needs  of  two  communities  for 
new  radio  services  and  the  ability  of  the  applicants  to  serve  those  needs. 
The  Commission  subsequently  set  the  matter  for  further  hearing  (see 
II  F.C.Bar  J.  39)  and  authorized  the  parties  to  file  appropriate  petitions 
to  amend  their  applications  in  order  to  bring  them  up  to  date.  Questions 
were  raised  as  to  the  propriety  of  the  amendments  sought  by  the  Allen- 
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town  Broadcasting  Corporation,  the  successful  applicant  in  the  original 
proceeding.  The  Commission  held  that  insofar  as  the  amendment 
reflected  transactions  involving  a  change  in  a  minority  of  the  stock  of 
the  corporation,  it  should  be  accepted.  Most  of  the  transactions  took 
place  prior  to  the  Court  of  Appeals’  decision.  There  is  nothing  in  the 
Act  or  in  the  Commission’s  Rules  and  Regulations  which  prohibits  a 
grantee  of  a  permit  or  license  from  making  changes  in  its  corporate 
structure  during  the  pendency  of  an  appeal,  nor  are  such  changes  made 
at  the  risk  of  having  the  application  dismissed  because  of  such  changes 
if  the  case  is  reversed  and  remanded  to  the  Commission.  A  more  sub¬ 
stantial  question  was  raised  as  to  transactions  subsequent  to  issuance 
of  the  court’s  decision.  Generally,  the  Commission  did  not  believe  that, 
once  a  Commission  decision  had  been  set  aside  on  appeal  and  remanded 
for  further  proceedings,  the  parties  should  be  allowed  to  make  any 
substantial  changes  in  their  corporate  organization,  particularly  where 
a  further  evaluation  of  the  comparative  merits  of  two  or  more  competing 
applicants  might  be  necessary.  To  allow  this  would  be  the  equivalent 
of  allowing  parties  to  amend  their  applications  after  the  issuance  of 
a  proposed  or  initial  decision,  in  order  to  improve  their  chances  of 
securing  a  grant.  In  the  present  case,  however,  the  Commission  allowed 
the  amendment  since  the  transactions  had  been  made  in  good  faith  and 
reported  promptly  to  the  Commission.  The  parties  had  no  reason  to 
suppose  that  the  Commission  might  subsequently  disapprove  the  trans¬ 
actions  or  that  they  might  imperil  the  applicant’s  chances  of  a  grant. 
Insofar  as  the  amendment  sought  approval  of  an  executory  agreement 
for  transfer  of  control  of  the  applicant  to  a  new  group,  it  was  dis¬ 
approved.  The  agreement  was  made  long  after  the  Court  of  Appeals’ 
decision,  and  to  allow  the  amendment  would  result  in  substitution  of  a 
new  applicant.  There  was  no  reason  for  the  Commission  to  depart  from 
its  usual  policy  of  refusing  to  give  comparative  consideration  to  new 
applications  filed  after  a  proceeding  has  gone  to  hearing,  although  it 
has  power  to  do  so.  Commissioner  Jones  dissented. 


Practice  and  Procedure— Order  of  Procedure  at  Hearing  (G.  A. 
Richards,  etc.,  6  R.R.  415). 

Various  applications  for  renewal  of  license  and  for  transfer  of 
control  were  set  down  for  hearing  as  the  result  of  charges  filed  with  the 
Commission  and  an  investigation  oy  the  Commission.  Applicants  moved 
for  a  ruling  that  the  burden  of  going  forward  was  on  the  Commission 
because  the  issues  were  “accusatory  in  nature.”  At  a  pre-hearing  con¬ 
ference  the  General  Counsel  offered  to  proceed  with  the  introduction 
of  evidence  on  specified  issues  at  the  beginning  of  the  hearings,  although 
refusing  to  concede  that  the  burden  of  persuasion  was  on  him  rather 
than  on  the  applicants.  Applicants  acquiesced  in  this  order  of  procedure 
and  some  two  weeks  of  hearings  were  held.  Thereafter  the  hearing 
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examiner  died  and  a  hearing  de  novo  was  ordered."*  Subsequently 
applicants  requested  that  they  be  allowed  to  proceed  first  at  the  new 
hearing.  The  hearing  examiner  so  ordered,  but  the  Commission  reversed 
him.  The  Commission  found  it  unnecessary  to  decide  whether,  in  the 
ordinary  case,  an  agreement  arrived  at  during  a  pre-hearing  conference 
is  binding  upon  another  examiner  in  the  same  proceeding.  The  appli¬ 
cants  had  delayed  too  long  in  making  their  request  for  a  change  in  the 
order  of  procedure  and  a  balancing  of  the  equities  in  the  case  required 
a  conclusion  that  the  original  order  of  proof  should  remain  in  effect, 
at  least  for  the  hearing  in  Los  Angeles.  Commissioner  Hyde  disagreed. 
Chairman  Coy  and  Commissioner  Jones  did  not  participate. 


Practice  and  Procedure— Amendment  of  Application— Assignment 
of  New  File  Number  (Radio  Reading,  6  R.R.  182). 

An  amendment  to  an  application  substituting  a  partnership  com¬ 
posed  of  the  original  applicant  and  another  individual  for  the  original 
applicant  is  major  in  character  and  “really  involves  the  substitution  of 
a  different  application,”  and  hence  assignment  of  a  new  file  number  is 
required  under  Section  1.373(i)  of  the  Commissions  Rules  and  Regula¬ 
tions. 


Programs— Controversial  Issues  (New  Broadcasting  Co.,  6  R.R.  258; 
Evening  News  Assn.,  6  R.R.  283). 

The  Commission’s  policy  as  to  broadcasts  on  controversial  issues, 
as  restated  in  its  Report  on  Editorializing  (1  R.R.  ^  91:21),  has  been 
further  refined  by  the  Commission  in  letters  to  two  radio  station 
licensees.  New  Broadcasting  Company  (WLIB)  in  January,  1950, 
broadcast  a  number  of  editorial  programs  in  support  of  a  National  Fair 
Employment  Practices  Commission,  but  it  “did  not  take  affirmative 
steps  to  seek  out  and  present  points  of  view  with  respect  to  these 
matters  which  differed  from  the  point  of  view  expressed  by  the  station.” 
Quoting  its  Editorializing  Report,  the  Commission  reiterated  that  a 
licensee  has  an  affirmative  duty  to  seek  out,  aid,  and  encourage  the 
broadcast  of  opposing  views  on  controversial  questions  of  public  impor¬ 
tance.  There  was  no  question  in  the  Commission’s  mind  that  the 
establishment  of  a  national  F.E.P.C.  was  such  a  question.  The  Evening 
News  letter  was  the  result  of  a  complaint  filed  by  the  UAW-CIO  against 
two  Detroit  stations,  WWJ  and  WJR,  because  of  their  alleged  failure  to 
sell  or  grant  time  to  the  UAW  for  discussion  of  the  issues  involved  in 
the  Chrysler  strike.  The  licensee  of  WWJ  in  its  reply  stated  that  its 
policy  was  not  to  grant  time  for  such  discussion  unless  both  the  Union 
and  management  agreed,  in  advance,  that  they  would  jointly  make  use 


‘See  page  120,  infra. 


Journal  of  the  Federal  Communications  Bar  Association  111 

of  such  facilities,  and  unless  both  parties  jointly  and  simultaneously 
requested  the  use  of  the  station’s  facilities,  and  that  Chrysler  had  refused 
the  station’s  oflFer  to  use  its  facilities.  The  Commission  felt  that  this 
policy  was  not  in  accord  with  the  principles  enunciated  in  the  Editorial¬ 
izing  Report,  inasmuch  as  it  would  permit  one  party  to  a  dispute  to 
“exercise  a  veto  power  over  the  entire  presentation  by  refusing  to 
broadcast  its  position.” 


Radio  Stations— Cessation  of  Operation— Forfeiture  of  License 
(Grand  Canyon  Broadcasting  Co.,  Docket  No.  9632). 

In  a  previous  issue  of  the  Bar  Journal*^  reference  was  made  to  an 
order  of  the  Commission  directing  Station  KWRZ  to  cease  operations 
on  a  given  date  because  of  information  that  the  control  of  the  station 
had  been  unlawfully  transferred.  It  was  noted  that  the  order  had 
subsequently  been  set  aside  and  a  standard  revocation  order  issued. 
Hearing  was  requested  on  the  revocation  order,  but  no  further  proceed¬ 
ings  were  had  in  the  matter.  Instead,  on  December  8,  1949,  the  Commis¬ 
sion  addressed  a  letter  to  the  licensees  of  KWRZ  stating  that  “KWRZ  had 
ceased  operation  without  prior  notice  to  the  Commission  in  violation  of 
Section  3.71  of  the  Commission’s  Rules.”<*  The  letter  stated  further 
that  “the  Commission  is  of  the  opinion  that  continued  cessation  of 
operation  by  a  radio  licensee,  without  the  prior  consent  of  the  Commis¬ 
sion  having  been  received,  is  in  fact  a  surrender  of  that  license.”  The 
letter  declared  the  license  forfeited  as  of  December  19,  1949,  and  said 
that  any  operation  subsequent  to  that  date  would  constitute  unlicensed 
and  illegal  broadcasting,  and  directed  that  the  license  be  returned  for 
formal  cancellation.  The  licensee  filed  a  “Petition  to  Reconsider  and 
Set  Aside  Directives  in  Commission  Letter,”  contending  that  under 
Section  3.71'^  prior  consent  of  the  Commission  is  not  required;  that 
there  is  nothing  in  the  section  restricting  the  emergency  to  technical 
breakdowns  (KWRZ  having  gone  off  the  air  for  financial  reasons),  and 
that  if  the  emergency  is  such  as  to  require  cessation  of  operation  for 

•  10  F.C.Bar  J.  164. 

*  This  statement  was  inaccurate,  as  also  was  the  statement  that  the  cessation 
of  operations  was  for  reasons  not  known  to  the  Commission,  inasmuch  as  one  of 
the  partners  in  the  licensee  had,  on  September  28,  1949,  written  tlie  Commission 
that  KWRZ  was  going  off  the  air  on  September  30  for  financial  reasons.  The 
Commission  on  October  6  had  wired  the  individual  in  question  that  it  would  be 
necessary  for  him  to  surrender  the  license  immediately  because  of  the  cessation  of 
operation. 

’  Section  3.71  provides  that  licensees  shall  maintain  a  prescribed  minimum 
operating  schedule  “except  that  in  an  emergency  when,  due  to  causes  beyond  the 
control  of  the  licensee,  it  becomes  impossible  to  continue  operating,  the  station  may 
cease  operation  for  a  period  of  not  to  exceed  10  days,  provided  that  the  Commission 
and  the  enmneer  in  charge  shall  be  notified  in  writing  immediately  after  the 
emergency  develops.” 
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more  than  ten  days,  the  Commission  “usually  acquiesces.”  In  any  event, 
it  was  contended,  a  hearing  should  be  ordered  before  any  action  to 
revoke  or  forfeit  the  license  is  taken.  Nothing  in  the  Communications 
Act  gives  the  Commission  power  to  suspend  a  license  and  Sections  9(b) 
of  the  Administrative  Procedure  Act  and  312(a)  of  the  Communications 
Act  indicate  that  notice  and  hearing  are  essential.  An  application  for 
renewal  of  license  of  KWRZ  was  subsequently  filed.  On  April  13  the 
Commission  vacated  its  action  of  December  8  and  designated  the 
application  for  hearing  in  a  consolidated  proceeding  with  an  appli¬ 
cation  of  another  party  for  a  new  station.  However,  the  applicant 
made  no  appearance  at  the  hearing  and  did  not  request  a  continuance, 
and  the  Commission  denied  the  application  for  default. 


Proceedings  Pending  before  the  Commission 


Controversial  Issues— Political  Broadcasts  (Caso  March  v.  Texas 
State  Network,  Inc.)* 

Caso  March,  a  candidate  for  Governor  of  Texas,  filed  a  complaint 
against  the  Texas  State  Network  and  its  17  constituent  stations,  objecting 
to  the  stations’  having  made  free  time  available  to  Governor  Allan 
Shivers,  a  candidate  for  re-election,  and  refusing  free  time  to  March. 
The  complaint  stated  that  the  network  had  informed  March  that  the 
time  made  available  to  the  Governor  was  "in  the  public  interest.” 
March  further  said: 

“I  realize  that  it  is  in  order  to  make  available  free  time  over  your 
licensees’  stations  to  public  ofiBcials.  I  would  not  object  to  an  occasional 
broadcast  by  the  Governor  in  which  he  would  mve  a  report  to  the  people  of 
Texas,  but  when  a  large  network  makes  available  free  time  on  a  weekly 
basis — in  other  words,  a  sustaining  program,  in  the  midst  of  a  heated  p>ohtical 
campaign  for  his  oflBce,  such  action  is  in  violation  of  the  Federal  Communica¬ 
tions  Commission  Act  unless  similar  time  is  made  available  to  opposing 
candidates.  The  Governor  did  not  think  of  these  weekly  broadcasts,  or  did 
he  attempt  to  secure  free  time  on  a  weekly  basis,  until  after  he  found  himself 
in  the  midst  of  a  political  campaign  for  re-election  to  the  oflBce  of  Governor. 
His  speeches  over  this  network  are  simply  campaign  speeches  for  re-election. 

“I  would  not  even  object  to  the  Governor  making  state- wide  broadcasts, 
free,  even  during  the  campaign  if  he  were  presiding  over  oflBcial  state  func¬ 
tions  or  dedicating  buildings,  attending  Chamber  of  Commerce  banquets, 
crowning  festival  queens,  speaking  to  other  civic  organizations  on  state  mat¬ 
ters,  etc.,  but  when  the  Gk)vemor  gets  himself  a  ‘Quiz  Kid  Program’  on  a 
weekly  basis  in  which  he  proposes  to  discuss  the  state  government,  that  is 
something  else  again.  It  is  difficult  to  see  how  a  candidate  for  state  oflBce 
could  have  a  broader  scope  of  operation  than  to  discuss  state  government. 
In  fact,  I  don’t  see  how  he  could  discuss  anything  else.” 
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The  complaint  was  dated  April  29,  and  the  Commission  called  upon 
the  stations  to  furnish  relevant  information  by  May  12,  including  a 
statement  whether  the  stations’  action  resulted  from  decisions  reached 
independently  or  in  concert  with  other  stations. 


Low-Power  Noncommercial  FM  Stations 

In  a  previous  issue  of  the  Bar  Journal  reference  was  made  to 
the  petition  of  the  Radio  Commission  of  the  Southern  Baptist  Conven¬ 
tion  in  Docket  No.  9470,  and  to  the  Commission’s  order  setting  the 
matter  for  oral  argument  on  certain  issues  (10  F.C.Bar  J.  171).  A 
supplemental  petition  was  filed  on  December  30,  1949,  by  the  same 
petitioners,  requesting  the  Commission  to  amend  its  rules  to  make  all 
recognized  tax-exempt  nonprofit  organizations  expressly  eligible  as 
licensees  of  a  separate  category  of  low-power  noncommercial  stations 
to  be  established  on  the  92-108  megacycle  FM  band,  analogous  to  the 
class  of  low-power  noncommercial  FM  educational  stations.  The  Com¬ 
mission  on  June  27,  1950,  “in  view  of  the  showing  made  in  said  supple¬ 
mental  petition  concerning  the  demand  among  tax-exempt  nonprofit 
organizations  for  the  sub-allocation  preference  proposed  therein,  and 
the  qualifications  of  the  class  of  proposed  licensees  for  the  sub-allocation 
sougnt  and  the  special  privileges  implied  in  its  grant,”  set  the  supple¬ 
mental  petition  for  oral  argument  at  a  date  subsequently  to  be  fixed  on 
the  following  issues: 

1.  To  determine  whether  a  substantial  demand  has  been  shown 
among  tax-exempt  nonprofit  organizations,  including  but  not  limited 
to  petitioners,  for  the  sub-allocation  preference  sought  in  the  supple¬ 
mental  petition. 

2.  To  determine  whether  the  necessary  qualifications  have  been 
shown  to  justify  the  grant  of  the  sub-allocation  preference  sought  in  said 
supplemental  petition. 

3.  To  determine  whether,  in  the  light  of  the  showing  made  in  the 
supplemental  petition,  the  public  interest,  convenience,  and  necessity 
would  be  served  by  the  issuance  of  proposed  Rules  as  requested  in  the 
supplemental  petition. 


Programming— Live  Talent  (McCann  v.  Crosley  Broadcasting  Corp.). 

McCann,  as  president  of  Local  802,  A.F.M.,  filed  an  informal  com¬ 
plaint  against  Station  WINS.  Prior  to  April  1,  1950,  the  Union  had  a 
contract  with  WINS  for  employment  of  a  stafiF  orchestra  of  eight 
musicians.  According  to  the  complaint,  other  50,000-watt  clear  channel 
stations  in  New  York  maintained  larger  orchestras  at  higher  salaries. 
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and  still  do,  but  WINS  nevertheless  refused  to  renew  the  contract  on 
its  expiration  or  to  negotiate  with  respect  to  the  matter.  The  complaint 
emphasizes  the  responsibility  of  licensees  to  broadcast  live  talent  pro¬ 
grams  and  contends  that  unless  the  Commission  takes  affirmative  action 
it  will  permit  a  condition  to  crystallize  which  will  result  in  the  loss  of 
live  talent  programs  on  practically  every  station  in  the  United  States. 


Telephone-Answering  Devices  (Docket  No.  9701) 

The  proceedings  in  Docket  No.  9383,  Jordaphone  Corporation  of 
America,  et  al.  v.  American  Telephone  h-  Telegraph  Company,  et  al., 
were  noted  in  a  previous  issue  of  the  Bar  Journal.^  On  June  8,  1950, 
the  Commission  ordered  a  general  investigation  into  the  matter  of  the 
use  of  telephone-answering  devices  in  connection  with  interstate  and 
foreign  telephone  services  and  facilities.  The  investigation  will  include 
inquiry  into  the  nature  and  extent  of  the  public  need  and  demand  for 
use  of  answering  devices  in  connection  with  interstate  and  foreign 
telephone  service;  whether  such  devices  have  been  developed  and  can 
be  operated  to  accomplish,  with  satisfactory  technical  efficiency,  tele¬ 
phone  answeriM  functions;  the  effect  of  the  use  of  such  devices  on  the 
quality  and  efficiency  of  interstate  and  foreign  service  and  on  the 
equipment  and  operations  of  the  telephone  companies  employed  in 
providing  such  services;  whether  tariff  regulations  of  various  companies 
may  properly  be  construed  to  prohibit  the  use  of  answering  devices, 
and  if  so,  whether  such  regulations  are  unjust  and  unreasonable  and 
hence  unlawful,  whether  unjust  and  unreasonable  discrimination  is 
involved,  whether  the  Commission  should  prescribe  a  tariff  regulation 
permitting  the  use  of  such  devices,  and  whether  such  devices  comply 
with  the  Commissions  order  on  use  of  recording  devices,  11  F.C.C. 
1033.  The  proceeding  was  consolidated  with  Docket  9383  and  numerous 
telephone  companies  were  made  parties  respondent. 


*  10  F.C.Bar  J.  252. 
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Cases  Pending  in  the  Courts 

Contracts— Television  Broadcasts— Announcer  (Central  Chevrolet 
Corp.  V.  Paramount  Television  Productions,  Inc.,  Cal.  Superior 
Court,  No.  573,028). 

PlaintifiF,  a  Chevrolet  dealer,  contracted  for  a  series  of  television 
broadcasts  by  Spade  Cooley,  his  band  and  variety  entertainers,  with 
Richard  Lane  as  “Leather-Britches”  to  make  the  commercial  announce¬ 
ments.  The  contract,  which  was  oral,  provided  that  Lane  should  not 
make  commercial  announcements  for  any  other  program  advertising 
any  automobile  or  truck  competitive  with  Chevrolet.  The  contract  was 
thereafter  orally  extended  for  13-week  periods.  Lane’s  manner  of 
making  the  announcements  “was  of  a  highly  individual  and  skilled 
character”  and  as  a  result  of  the  broadcasts  the  plaintifiE  realized  a  large 
amount  of  business.  In  April,  1950,  Lane  began  announcing  wrestling 
matches  over  the  same  station  under  Ford  sponsorship,  and  broadcast 
commercials  for  Ford.  The  complaint  alleges  that  the  result  was  a 
decrease  in  plaintiff’s  business.  Plaintiff  alleges  that  under  the  agree¬ 
ment  defendants  are  obligated  to  refrain  from  broadcasting  television 
programs  in  which  Lane  advertises  automobiles  and  trucks  competitive 
with  Chevrolet,  even  though  the  agreement  is  not  in  writing;  that  Ford 
is  competitive  with  Chevrolet;  that  ^art  from  any  express  agreement, 
defendants  are  under  a  duty  not  to  affect  adversely  plaintiff s  realization 
of  the  fruits  of  the  contract  by  permitting  Lane  to  act  for  persons  in 
competition  with  plaintiff;  ana  that  the  custom  of  the  television  and 
radio  broadcasting  business  is  that  an  announcer  of  commercials  for  an 
advertiser  is  not  permitted  to  broadcast  for  another  advertiser  in  a 
competitive  business.  A  declaratory  judgment  and  damages  are  prayed 
for. 


Hearing— Right  to  a  Hearing— Protection  against  Competition 
(Millar  et  al.  dba.  Cullman  Broadcasting  Co.  v.  F.C.C.,  U.S.  Court  of 
Appeals,  District  of  Columbia  Circuit). 

Interesting  questions  as  to  the  right  of  an  existing  station  to  a 
hearing  on  an  application  for  a  new  station  in  the  same  community, 
where  no  interference  is  involved  but  only  economic  competition,  are 
raised  by  the  appeal  in  this  case.  Appellants  are  the  licensees  of  the 
only  station  in  Cullman,  Alabama.  L.  E.  Duffey  and  B.  C.  Eddins,  doing 
business  as  The  Voice  of  Cullman,  filed  an  application  for  a  new 
daytime-only  station  in  Cullman.  Appellants  filed  a  protest  and  petition 
to  designate  the  application  for  hearing,  alleging  in  some  detail  facts 
which  it  was  claimed  showed  that  there  was  not  sufficient  advertising 
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revenue  available  in  Cullman  to  enable  the  two  stations  even  to  meet 
their  operating  expenses.  If  a  second  station  were  constructed,  it  was 
alleged,  the  listening  audience  would  be  divided  between  the  two 
stations  and  the  end  result  would  be  to  depreciate  greatly  the  value 
of  appellant’s  station  as  an  advertising  medium,  and  to  bring  about 
either  the  destruction  or  depreciation  of  the  quality  of  service  rendered 
by  appellants’  station  or  the  discontinuance  of  the  proposed  new  station. 
Appellants  did  not  claim  any  legal  right  to  protection  from  competition. 
The  Commission  summarily  dismissed  the  petition  and  granted  the 
application  of  the  Voice  of  Cullman,  saying  only: 

“That  WKYL  might  suffer  serious  financial  injury,  even  to  the  extent 
of  being  destroyed,  is  not  in  and  of  itself  sufficient  reason  for  denying  the 
application.  Federal  Communications  Commission  v.  Sanders  Bros.  Radio 
Station,  309  U.S.  470.  Arguments  similar  to  those  made  here  were  made  in 
tliat  case  but  without  avail.  We  may  not  depart  from  tlie  holding  in  that 
case.  Hence,  we  find  no  merit  in  the  petition.”’ 

Appellants  filed  a  petition  for  rehearing,  contending  that  the  Com- 
missions  reliance  on  the  Sanders  Bros,  case  “was  a  complete  and  total 
departure  from  the  plain  meaning,  import,  and  holding  in  the  opinion 
cited.”  The  Supreme  Court  had  made  it  clear  in  the  Sanders  Bros,  case 
that,  while  economic  injury  to  an  existing  station  was  not  in  itself  a 
separate  and  independent  element  to  be  taken  into  consideration,  the 
question  of  competition,  which  might  have  a  “vital  and  important  (sic) 
bearing  upon  tne  ability  of  the  applicant  adequately  to  serve  his 
public,  which  might  indicate  that  both  stations  would  go  under,  or 
which  might  indicate  that  by  a  division  of  the  field  both  stations  would 
be  compelled  to  render  inadequate  service,  was  not  to  be  disregarded. 
The  court  also  held  that  an  existing  station  had  standing  to  appeal  from 
a  grant  of  an  application  of  a  competitive  station.  Conseouently,  it 
was  argued,  appellants  should  have  the  right  to  a  hearing  on  the  matter. 
The  Commission  should  ascertain  the  facts  as  to  the  financial  ability 
of  the  applicants  and  as  to  available  commercial  support,  and  not  rely 
on  ex  parte  representations  in  the  application. 

The  Commission  denied  the  petition  for  rehearing  in  a  fairly 
lengthy  memorandum.^  The  Commission  held  that  nothing  in  the 
Sanders  Bros,  case  gave  an  existing  licensee  a  right  to  a  hearing  on  the 
application  of  a  potential  competitor.  Even  the  existence  of  a  right  of 
appeal  did  not  necessarily  involve  a  right  to  a  hearing.  Under  the  WJR 
case‘s  the  Commission  may  decide  whether  or  not  a  hearing  is  warranted 
on  the  basis  of  the  pleadings  presented.  The  facts  alleged  in  ^pellants’ 
petition  for  rehearing  did  not  show  that  the  applicant  was  not  financially 

’6  R.R.  161  (1949). 

*6  R.R.  164  (1950).  For  subsequent  decisions  on  related  points  see  Mon¬ 
tana  Network,  6  R.R.  445  (1950);  Pat  M.  Courington,  6  R.R.  506  (1950). 

*F.C.C.  V.  WJR,  The  Goodwill  Station,  Inc.,  337  U.S.  265  (1949),  10 
F.C.Bar  J.  101. 
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qualified  or  that  the  public  interest  would  suffer  if  a  second  station  were 
authorized.  “The  public  interest  strongly  favors  competition  in  the 
broadcast  industry.’  Appellant  was  attempting  to  ecpiate  private  with 
public  interest.  The  mere  possibility  that  appellants  program  service 
might  deteriorate  did  not  show  an  injury  to  the  public  interest,  since 
the  public  would  gain  a  new  service.  Similarly  the  public  interest  was 
not  concerned  witn  the  possibility  that  one  or  the  other  station  might 

go  out  of  business.  “The  likelihood  and  even  the  certainty  of  some 
usiness  failures  is  the  price  of  competition.”  There  was  clearly  enough 
revenue  to  support  one  station  in  Cullman,  and  appellant  was  not 
entitled  to  protection  against  the  possibility  that  the  newcomer  would 
force  it  out  of  business.  The  Commission  would  not  attempt  to  prophesy 
the  results  of  establishing  two  stations  in  an  area  whicn  at  the  time 
could  allegedly  support  only  one.  Even  if  both  stations  went  down, 
s(»meone  else  would  establish  a  new  station. 

“Thus  against  speculative  and  at  the  most  temporary  injury  to  the 
public  interest  as  a  result  of  competition  we  must  weigh  the  very  real 
and  permanent  injury  to  the  public  which  would  result  from  restriction 
of  competition  within  a  regulatory  scheme  designed  for  a  competitive 
industry  and  without  the  safeguards  which  are  necessary  where  govern¬ 
ment  seeks  to  guarantee  to  any  business  enterprise  greater  security 
than  it  can  obtain  by  its  own  competitive  ability.  With  these  consider¬ 
ations  in  mind,  the  Commission  has  determined  that,  as  a  matter  of 
policy,  the  possible  effects  of  competition  will  be  disregarded  in  passing 
upon  applications  for  new  broadcast  stations.  We  here  reaffirm  that 
determination.” 

Commissioners  Walker  and  Hyde  did  not  participate.  Commissioner 
Jones  concurred,  but  he  felt  that  the  effect  of  the  Commission’s  rationale 
would  be  to  permit  competition  to  drive  the  service  to  which  the  public 
is  entitled  below  the  low  water  mark  permitted  by  the  Act.  If  facts 
were  alleged  to  show  that  this  would  result,  a  hearing  should  be  granted. 
The  Commission  should  decide  whether  a  second  station  should  be 
authorized  if  facts  are  properly  pleaded  to  show  that  the  public  could 
not  support  two  stations. 

The  notice  of  appeal  raises  numerous  objections  to  the  action  of 
the  Commission  and  its  reasoning  in  support  thereof. 

The  question  is  raised  also  in  the  protest  and  petition  of  Piedmont- 
Carolina  Broadcasting  Company  against  the  application  of  Reidsville 
Broadcasting  Company,  Inc.,  for  a  new  daytime-only  station  in  Reids¬ 
ville,  N.  C.  Petitioner  operates  the  only  standard  station  in  Reidsville, 
a  full-time  regional  station.  All  four  networks  are  received  in  Reidsville 
from  stations  in  neighboring  communities,  so  that  any  Reidsville 
stations  are  dependent  upon  revenues  from  local  advertisers.  The 
petition  sets  out  in  some  detail  and  with  skill,  facts  which  it  is  claimed 
demonstrate  that  Reidsville  cannot  possibly  support  two  stations  and 
that  the  competition  of  a  second  station  would  “drive  the  service  to 
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which  the  public  is  entitled  below  the  low  water  mark  permitted  by  the 
Communications  Act.”  On  the  basis  of  these  allegations,  petitioner 
asserts  that  the  Commission  should  explore  the  matter  further  in  public 
hearing. 


Stay  of  Further  Hearing  after  Remand  by  Court  (Johnston  Broad¬ 
casting  Co.  V.  Federal  Communications  Commission,  United  States 
Court  of  Appeals,  District  of  Columbia  Circuit,  No.  10532). 

The  issues  involved  in  this  case  were  outlined  in  11  F.C.Bar  J.  38. 
It  will  be  recalled  that  the  court  had  previously  reversed  the  Commis¬ 
sion’s  grant  to  Thomas  N.  Beach  because  Beach’s  application  was  not 
properly  verified.  On  remand,  the  Commission  permitted  the  verifica¬ 
tion  to  be  corrected  by  amendment,  but  ordered  a  further  comparative 
hearing  because  Beach’s  license  had  been  transferred  to  a  corporation 
during  the  pendency  of  the  appeal  and  with  consent  of  the  Commission. 
Johnston  again  appealed.  The  hearing  having  been  set  for  June  22, 
Johnston  filed  a  motion  for  a  stay,  alleging  that  to  require  it  to  partici¬ 
pate  in  the  hearing  would  put  it  to  “great  trouble  and  expense  and 
cause  irreparable  damage,”  and  that  further  proceedings  would  com- 
phcate  the  legal  position  of  all  parties  and  jeopardize  the  “inherent 
appellate  jurisdiction  of  the  court.”  The  Commission  opposed  the  mo¬ 
tion  for  stay,  contending  that  appellant  was  attempting  to  secure  a  writ 
of  mandamus  based  on  appellant’s  interpretation  of  what  was  decided 
in  the  prior  appeal  or  a  writ  of  prohibition  against  the  hearing,  but 
that  the  court  nad  no  authority  to  direct  the  specific  course  of  proceed¬ 
ings  before  the  Commission  as  long  as  the  Commission  did  not  disregard 
the  court’s  decision  on  questions  of  law;  that  the  appeal  is  premature, 
that  the  hearing  would  not  prejudice  appellant’s  legal  rights,  and  that 
no  showing  of  irreparable  injury  had  been  made.  The  court  granted 
the  stay,  in  spite  of  the  fact  that  the  hearing  examiner  had  previously 
granted  a  continuance  of  the  hearing. 


Time-Reservation  Contracts  (Albuquerque  Broadcasting  Co.  v. 
Regents  of  the  New  Mexico  College  of  Agriculture  and  Mechanic 
Arts,  U.S.Dist.Ct.,  D.N.M.). 

The  time-reservation  clause  in  the  contract  of  sale  of  Radio  Sta¬ 
tion  KOB  from  the  New  Mexico  College  of  Agriculture  and  Mechanic 
Arts  to  the  Albuquerque  Broadcasting  Company  has  given  rise  to  much 
litigation,  both  before  the  Commission"*  and  in  the  courts.®  The  matter 


"See  10  F.C.Bar  J.  246,  11  F.C.Bar  J.  36. 

‘See  Bepents,  etc.  v.  Albuquerque  Broadcasting  Co.,  158  F.(2d)  900 
(C.C.A.  10th,  1947). 

Another  action,  brought  in  the  New  Mexico  court  in  1945,  was  dismissed 
by  agreement,  a  stipulation  being  incorporated  in  the  judgment  setting  out  the 
rights  of  the  parties  under  the  contract. 
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was  brought  to  a  head  by  the  Commission’s  promulgation  in  1949  of 
rules  outlawing  such  contracts  and  providing  for  the  modification  and 
eventual  expiration  of  outstanding  contracts.  The  station  and  the 
regents  having  been  unable  to  agree  on  a  modification  of  the  contract, 
the  present  action  was  brought  for  a  judgment  declaring  that  the  Com¬ 
mission’s  rule  is  valid,®  that  it  operates  to  bar  a  renewal  of  KOB’s  license 
so  long  as  the  executory  provisions  of  the  contract  impose  contractual 
duties  upon  the  licensee  as  heretofore  declared  by  the  courts,  that  the 
contract  imposes  no  different  duty  upon  the  licensee  with  respect  to 
broadcasting  the  college’s  programs  and  announcements  than  the  Act 
and  the  Commission’s  Rules  and  Regulations  impose,  that  the  contract 
cannot  be  interpreted  as  providing  that  the  executory  provisions  should 
remain  outstanding  even  though  they  would  operate  to  deprive  both 
parties  of  the  other  benefits  of  the  contract,  that  to  give  effect  to  them 
would  work  a  forfeiture,  and  that  the  contract  is  completely  executed 
by  substantial  performance. 

‘The  rule  has  been  held  valid,  see  11  F.C.Bar  J.  28;  see  also  page  106,  supra. 
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Notes 

Effect  of  Death  or  Disability  of  Hearing  Examiner 

The  eflFect  of  the  death  or  other  disability  of  a  hearing  examiner 
on  further  proceedings  in  a  case  in  which  hearings  have  been  held  is 
a  problem  which  has  not  been  resolved.  ^  The  question  was  raised  in 
the  pending  G.  A.  Richards  case  by  the  untimely  death  of  Chief  Hearing 
Examiner  f.  Fred  Johnson,  Jr.,  but  was  not  ruled  on  directly  by  the 
Commission. 

Mr.  Johnson’s  death  came  after  some  two  weeks  of  hearings  had 
been  had,  at  which  21  Commission  witnesses  had  been  examined  and 
a  record  of  2,315  pages  compiled.  The  Commission  at  first  apparently 
assumed  that  the  Examiner  appointed  to  preside  at  subsequent  hearings 
would  not  hear  these  witnesses  again,  since  it  ordered  a  continuance 
on  the  ground  that  it  was  “impractical  for  a  newly  appointed  examiner 
to  familiarize  himself”  with  the  record  previously  compiled,  prior  to 
the  date  then  set  for  further  hearings.  Applicants,  however,  moved  for 
a  hearing  de  novo,  asserting  that  one  of  the  principal  issues  in  the  case 
was  the  credibility  of  Commission  witnesses  and  that  applicants  were, 
therefore,  entitled  to  have  all  the  witnesses  testify  before  the  examiner 
who  would  prepare  the  recommended  decision.  The  General  Counsel 
filed  a  statement  questioning  whether  applicants  had  any  right  to  a 
de  novo  hearing,  but  interposing  no  objection  to  the  grant  of  such  a 
hearing  in  order  to  avoid  any  appearance  of  unfairness.  The  Commis¬ 
sion  thereupon  ordered  a  hearing  de  novo  on  the  theory  that  it  “would 
best  effectuate  the  orderly  dispatch  of  the  Commission’s  business  and 
of  this  proceeding,  and  .  .  .  would  therefore  be  in  the  public  interest.”^ 

To  what  extent  due  process  requires  that  all  proceedings  in  a  case 
be  held  before  the  same  hearing  examiner  is  not  clear.  To  some  extent, 
of  course,  the  answer  depends  upon  the  status  of  the  hearing  examiner. 
If  he  is  merely  a  monitor,  who  presides  at  a  hearing  in  which  a  record 
is  compiled  for  consideration  and  decision  by  the  agency  itself,^  it  would 

‘See  Notes,  21  N.Y.U.L.Q.Rev.  435  (1946);  47  Mich.L.Rev.  276  (1948)- 
19  U.Cinn.L.Rev.  274  (1950). 

*F.C.C.  50-681  (May  23,  1950). 

The  proceeding  involving  interconnection  of  Western  Union  inter-city  tele¬ 
vision  relay  facilities  with  those  of  A.  T.  &  T.,  in  which  hearings  had  been  held 
before  Chief  Examiner  Johnson,  was  assigned  to  another  examiner.  In  five  other 
cases  in  which  hearings  had  been  held  before  Mr.  Johnson,  the  record  was  ordered 
certified  to  the  Commission  under  §  1.843(d)  of  the  Commission’s  Rules. 

*See  Vacu-Matic  Carburetor  Co.  v.  F.T.C.,  157  F.(2d)  711  (C.C.A.  7th. 
1946),  discussed  infra,  text  accompanying  n.  12;  Empire  Trails,  Inc.  v.  United 
States,  53  F.Supp.  373  (D.C.  1942)  (where  I.C.C.'  made  its  own  findings,  imma¬ 
terial  that  members  of  Joint  Board,  who  made  recommendations,  did  not  attead 
the  hearing). 
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seem  to  make  little  difference  whether  the  same  man  presides  through¬ 
out  the  proceeding.  The  same  would  seem  to  be  true  where  any  report 
which  the  examiner  makes  is  merely  advisory.'*  On  the  other  hand,  if 
the  examiner’s  findings  are  to  be  given  substantial  weight  by  the  agency, 
confrontation  of  witnesses  takes  on  a  different  aspect.® 

Applicants  in  the  Richards  case  relied  particularly'  on  the  Seventh 
Circuit  decision  in  S.  Buchsbaum  6-  Co.  v.  Federal  Trade  Commission.*^ 
In  that  case  the  original  trial  examiner  heard  sixteen  witnesses  during 
four  days  of  hearings.  While  the  matter  was  still  pending,  the  trial 
examiner  died.  A  second  examiner  was  appointed  to  complete  the 
taking  of  testimony,  close  the  record  and  make  a  report.  Petitioner  filed 
a  motion  for  a  hearing  de  novo  but  this  was  denied  and  the  second 
examiner  heard  additional  evidence  and  made  his  report  on  the  entire 
record.  The  Circuit  Court  of  Appeals  held  that  this  was  erroneous  and 
that  the  Commission’s  order  could  not  stand.  The  Commission  argued 
“that  the  findings  of  examiners  being  advisory  only,  there  is  not  present 
in  their  findings  the  principal  consideration,  that  is  to  say,  finality  of 
factual  judgment,  which  requires  a  trial  de  novo  in  the  event  of  the 
death  or  disability  of  a  judge  or  master.”  The  court  said: 

“We  think  this  does  not  meet  petitioner’s  contention.  The  elementary 
principle  underlying  all  trials  of  whatever  nature  seems  to  be  that  the  rule 
of  confrontation  shall  be  applied  where  the  witnesses  are  available  for  that 
purpose.  Of  course,  where  under  certain  conditions  witnesses  are  not  avail¬ 
able  their  testimony  may  be  taken  by  deposition,  but  it  is  not  contended  that 
that  condition  is  present  here.  To  be  sure,  the  Commission  may  disregard 
the  recommendation  of  the  Examiner,  but  it  seems  to  us  that  that  fact  does 
not  alter  the  rule  of  confrontation  .  .  .  Indeed,  .  .  the  Commission  should 
disregard  the  finding  of  the  Examiner  if  he  had  not  complied  with  the  rule 
of  confrontation,  and  that  is  the  precise  question  which  confronts  us.  Con¬ 
gress  has  authorized  the  appointment  of  Examiners  in  such  cases  and  they 
are  the  eyes  and  ears  of  the  Commission.  There  is  no  complaint  as  to  this 
delegated  power,  but  it  certainly  cannot  be  said  that  the  appointment  would 
free  the  Examiner  from  the  duW  of  observing  the  demeanor  of  witnesseSj 
for  this  would  amount  to  a  lack  of  due  process  to  wliich  petitioner  is  entitled.’ 


*  See  In  the  Matter  of  Kinner  Airplane  &  Motor  Corp.,  Ltd.,  2  S.E.C.  943 
(1937)  (substitution  of  trial  examiner  no  violation  of  due  process  of  law;  trial 
examiner’s  report  is  advisory  only).  And  see  n.  12,  infra. 

‘  See  the  thoughtful  discussion  of  this  problem  by  Learned  Hand,  C.J.  in 
N.L.R.B.  V.  Universal  Camera  Corp.,  179  F.  (2d)  749  (C.A.  2d,  1950)  in  which 
he  concludes  that  although  the  Board  would  be  wrong  in  totally  disregarding  the 
examiner’s  findings,  “it  is  practically  impossible  for  a  court,  upon  review  of  those 
findings  which  the  Board  itself  substitutes,  to  consider  the  Board’s  reversal  as  a 
factor  in  the  court’s  own  decision.  This  we  say,  because  we  cannot  find  any  middle 
ground  between  doing  that  and  treating  such  a  reversal  as  error,  whenever  it  would 
be  such,  if  done  by  a  judge  to  a  master  in  equity.” 

*153  F.  (2d)  85  (C.C.A.  7th,  1946). 

The  Supreme  Court  subsequently  granted  certiorari,  but  the  company  waived 
the  assigned  error  with  respect  to  this  point  and  the  Court  vacated  the  judgment 
and  remanded  the  case  for  consideration  of  the  other  errors  assigned.  328  U.S.  818 
(1946). 
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The  court  rejected  the  argument  that  there  was  no  constitutional  right 
to  the  benefit  of  demeanor  evidence,  but  that  it  was  “no  more  than  a 
secondary  and  dispensable  advantage  of  the  rule  of  confrontation/”^ 

In  an  earlier  case,  United  States  ex  rel.  Ohm  v.  Perkins,^  the  Second 
Circuit  ordered  a  new  hearing  in  a  deportation  case  where  findings  and 
recommendations  had  been  made  by  an  oflBcer  who  had  not  heard  the 
evidence,  saying: 

“Inspector  Cordner,  who  heard  the  witnesses,  was  in  a  better  position 
to  judge  the  credibility  of  their  testimony  than  one  who  had  not  heard  and 
did  not  have  the  opportunity  to  see  the  witnesses.  .  .  The  Secretary  of  Labor 
had  no  opportunity  to  see  the  witnesses  and  should  therefore  have  had  the 
benefit  of  the  findings  and  conclusions  by  the  inspector  who  presided  at  the 
hearing.  .  .  ” 

In  cases  involving  judicial  proceedings,  the  courts  have  frequently 
emphasized  the  importance  of  confrontation  of  witnesses  by  the  deciding 
officer,  whether  judge  or  master.® 

On  the  other  hand,  it  is  clear  that  the  maxim,  “He  who  decides 
must  hear,”  does  not  require  the  final  administrative  decision  to  be 
made  by  the  same  official  who  heard  the  witnesses.  As  far  back  as  1938 
the  Supreme  Court  held  that  there  was  no  constitutional  requirement 
that  a  nearing  examiner  submit  a  tentative  report,  although  no  questions 
as  to  credibility  seem  to  have  been  raised  in  that  case.i®  Other  decisions 
have  upheld  orders  in  cases  in  which  there  had  been  a  substitution  of 

''The  court  relied  almost  entirely  upon  Ohio  Bell  Telephone  Co.  v.  Public 
Utilities  Commission,  301  U.S.  292  (1937);  Morgan  v.  Unitea  States,  304  U.S.  1 
(1937);  In  re  Rubin  &  Lipman,  215  Fed.  669  (S.D.N.Y.  1914);  and  3  Wigmore  on 
Evidence  (3d  ed. )  §  946.  The  Supreme  Court  cases,  however,  are  not  directly  in 
point,  and  the  Rubin  &  Lipman  case  bad  to  do  with  judicial  proceedings  before 
a  master. 

•79  F.  (2d)  533  (C.C.A.  2d,  1945). 

*  Cases  cited  by  applicants  in  the  Richards  case  include  Penn  Mutual  Life 
Ins.  Co.  V.  Ashe,  145  Fed.  593  (C.C.A.  6th,  1906);  Cahill  v.  Mayflower  Bus  Lines, 
7  F.Supp.  869  (S.D.N.Y.  1934);  Freeman  v.  United  States,  227  Fed.  732  (C.C.A. 
2d,  1915);  Wainwright  v.  P.H.  &  F.M.  Roots  Co.,  176  Ind.  682,  97  N.E.  8  (1912); 
Fitchbiu-g  Steam  Engine  Co.  v.  Potter,  211  Ill.  38,  71  N.E.  933  (1940);  Heerdegen 
V.  Loreck,  17  N.Y.App.Div.  515  (1897),  and  the  Rubin  &  Lipman  case,  supra  n.  7. 
Another  case  not  cited  is  Smith  v.  Dental  Products  Co.,  168  F.(2d)  516  (C.C.A. 
7th,  1948),  holding  a  hearing  de  novo  to  be  required  where  a  master  dies  before 
maJ^ng  his  report,  the  same  holding  as  In  re  Rubin  &  Lipman,  supra.  Contra: 
D.M.'W.  ContracHng  Co.  v.  Stolz,  81  U.S.App.  D.C.  334,  IM  F.(2d)  405  (1946), 
cert.  den.  330  U.S.  839  (1947).  See  the  discussion  of  this  problem  in  Commentary, 
Effect  of  Death  of  a  Master,  12  Fed.  Rules  Serv.  821  (1949),  and  cases  cited. 

“  National  Labor  Relations  Board  v.  Mackay  Radio  &  Telegraph  Co.,  304 
U.S.  333,  350-351  (1938).  The  Court  said  that  “The  Fifth  Amendment  guarantees 
no  particular  form  of  procedure;  it  protects  substantial  rights  .  .  .  The  contention 
that  the  respondent  was  denied  a  full  and  adequate  hearing  must  be  rejected.”  See 
also  Consolidated  Edison  Co.  v.  N.L.R.B.,  305  U.S.  197,  228  (1938)  in  which  the 
Court  said  that  “It  would  have  been  better  practice  for  the  Board  to  have  directed 
the  examiner  to  make  a  tentative  report  with  an  opportunity  for  exceptions  and 
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examiners,  although  these  too  do  not  seem  to  have  involved  credibility. 
In  a  case  decided  the  same  year  as  the  Buchsbaum  case,  the  Seventh 
Circuit  held  that  the  fact  that  a  matter  was  heard  before  five  different 
F.T.C.  trial  examiners  did  not  deprive  the  respondent  of  a  fair  trial, 
although  the  practice  was  “subject  to  criticism.”!^  The  court  noted  that 
“After  all,  the  findings  are  not  made  by  the  examiners  but  by  the 
Commission  upon  testimony  as  reported  by  the  examiners,”  an  argu¬ 
ment  which  it  found  unconvincing  in  the  Buchsbaum  case. 

The  General  Counsel  in  the  Richards  case  argued  that  “The 
Administrative  Procedure  Act  clearly  contemplates  siibstitution  of  an 
examiner  where  the  original  examiner  becomes  unavailable,  without  a 
hearing  de  novo”  Section  8(a)  of  the  Act  provides  that 

“In  cases  in  which  the  agency  has  not  presided  at  the  reception  of  the 
evidence,  the  officer  who  presided  (or,  in  cases  not  subject  to  siibsection  (c) 
of  Section  5,  any  other  officer  or  officers  qualified  to  preside  at  hearings 
pursuant  to  Section  7)  shall  initially  decide  the  case  or  the  agency  shall 
require  (in  sj^cific  cases  or  bv  general  rule)  the  entire  record  to  be  certified 
to  it  for  initial  decision.  Whenever  such  officers  make  the  initial  decision 
and  in  the  absence  of  either  an  appeal  to  the  agency  or  review  upon  motion 
of  the  agency  within  time  provided  by  rule,  such  decision  shall  without 
further  proceedings  then  become  the  decision  of  the  agency.  On  appeal  from 
or  review  of  the  initial  decisions  of  such  officers  the  agency  shall,  except  as 
it  may  hmit  the  issues  upon  notice  or  by  rule,  have  all  the  powers  which  it 
would  have  in  making  the  initial  decision.  Whenever  the  agency  makes  the 
initial  decision  without  having  presided  at  the  reception  of  the  evidence,  such 
officers  shall  first  recommend  a  d(;cision  except  that  in  rule  making  or  deter¬ 
mining  applications  for  initial  licenses  (1)  in  lieu  thereof  the  agency  may 
issue  a  tentative  decision  or  any  of  its  responsible  officers  may  recommend  a 
decision  or  (2)  any  such  procedure  may  be  omitted  in  any  case  in  which 
the  agency  finds  upon  the  record  that  due  and  timely  execution  of  its  function 
imperatively  and  unavoidably  so  requires.” 

Section  5(c),  however,  provides  that 

“The  same  officers  who  preside  at  the  reception  of  evidence  pursuant  to 
Section  7  shall  make  the  recommended  decision  or  initial  decision  required 
by  Section  8  except  where  such  officers  become  unavailable  to  the  agency.” 
(Emphasis  added.)” 

argument  thereon.  But  ...  we  find  no  basis  for  concluding  that  the  issues  and 
contentions  were  not  clearly  defined  and  that  the  p>etitioning  companies  were  not 
fully  advised  of  them.  .  .  The  points  raised  as  to  the  lack  of  procedural  due 
process  in  this  relation  cannot  be  sustained.” 

For  the  relative  unimportance  of  the  trial  examiner’s  report  in  N.L.R.B. 
proceedings  see  also  N.L.R.B.  v.  Botany  Worsted  Mills,  133  F.(2d)  876,  882-883 
(C.C.A.  3d,  1943),  and  N.L.R.B.  v.  Air  Associates,  Inc.,  121  F.(2d)  586,  591 
(C.C.A.  2d,  1941). 

"See  United  States  ex  rel.  Minuto  v.  Reimer,  83  F.(2d)  166  (C.C.A.  2d, 
1936)  (change  of  one  member  of  three-man  board  did  not  make  hearing  unfair); 
N.L.R.B.  V.  Weirton  Steel  Co.,  135  F.(2d)  494,  496  (C.C.A.  3d,  1943);  N.L.R.B. 
V.  Dixie  Shirt  Co.,  176  F.(2d)  969  (C.C.A.  5th,  1949).  See  also  In  re  Gentry- 
Thompson  Stock  Yards  Co.,  Inc.,  3  Ag.Dec.  159  (Dept.  Ag.,  1944). 

”Vacu-Matic  Carburetor  Co.  v.  F.T.C.,  157  F.(2d)  711  (C.C.A.  7th,  1946). 

"See  also  §  1.843(d)  of  the  Commission’s  Rides  and  Regulations. 
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Section  7(a)  also  indicates  that  a  hearing  oflScer  may  withdraw 
if  he  considers  himself  disqualified.  The  Attorney  General’s  Manual 
on  the  Administrative  Procedure  Act  flatly  states  that  “Where  the 
hearing  oflBcer  becomes  unavailable  to  the  agency,  the  agency  may  itself 
complete  the  hearing  or  substitute  another  hearing  officer  to  do  so.”i^ 


It  may  be,  as  conceded  by  the  General  Gounsel,  that  in  some 
situations  a  hearing  de  novo  is  necessary  as  a  matter  of  fairness  to  meet 
constitutional  due  process  requirements.  It  seems  clear,  however,  that 
there  is  no  requirement  of  a  de  novo  hearing  in  every  case  in  which  a 
hearing  examiner  dies  or  otherwise  becomes  unavailable  before  com¬ 
pletion  of  the  hearing.  But  whatever  the  law,  it  can  hardly  be  doubted 
that  the  Gommission  acted  wisely  in  ordering  a  de  novo  hearing  under 
the  circumstances  of  the  Richard  case.  A  repetition  of  two  weeks  of 
hearings  in  a  case  expected  to  take  many  weeks  or  months  is  a  small 
factor  as  weighed  against  the  appearance  of  unfairness  and  the  possi¬ 
bility  of  reversal  on  appeal  on  such  a  ground. 


"Administrative  Finality" 

In  a  large  number  of  recent  decisions  the  Gommission  has  seen  fit 
to  apply  what  it  calls  the  doctrine  of  “administrative  finality.”  As 
applied  by  the  Commission,  the  doctrine  apparently  means  that  matters 
which  have  been  settled  by  a  final  decision  of  the  Commission  ought 
not  to  be  reconsidered  except  for  substantial  cause,  that  records  once 
closed  should  not  readily  be  reopened,  or  that  issues  in  a  proceeding 
should  not  be  unduly  expanded.  For  example,  in  one  of  the  latest  cases, 
Mid-America  Broadcasting  Corp.,^^  the  Commission  in  refusing  to 
reopen  the  record  long  after  final  decision  said  that  even  if  it  had 
jurisdiction  to  reopen,  “the  principle  of  administrative  finality  would 
have  no  substance  if  a  record  long  since  closed  could  so  readily  be 
reopened  by  an  applicant  to  show  changes  in  circumstances  arising 
more  than  a  year  after  final  decision.”  This  so-called  doctrine  or  prin¬ 
ciple  of  administrative  finality  had  been  invoked  by  the  Commission  in 
a  variety  of  contexts  in  earlier  matters,  Thus  the  Commission  has 


“  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  53  ( 1947 ) . 
See  N.L.R.B.  v.  Dixie  Shirt  Co.,  supra;  Note,  19  U.Cinn.L.Rev.  274  (1950). 

“6  R.R.  269,  271  (1950). 

“  In  addition  to  the  cases  cited  infra,  see  also  Albuquerque  Broadcasting 
Co.,  4  R.R.  1422a  (1949)  (not  “consistent  with  the  doctrine  of  administrative 
finality”  to  reconsider  matters  already  decided);  Radio  Broadcasting,  Inc.,  4  R.R. 
1418a  (1950)  (application  will  not  be  granted  upon  condition  where  efi’jct  would 
be  enlargement  of  issues;  “such  procedure  would  not  be  in  accord  with  our  existing 
practices  or  conducive  to  administrative  finality  or  the  ends  of  justice”). 
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applied  it  in  refusing  to  reopen  the  record  before  final  decision,!’^  in 
refusing  to  permit  a  second  petition  for  reconsideration  to  be  filed  after 
denial  of  the  first  one,!^  in  refusing  to  reopen  the  record  or  grant  a 
further  hearing  on  an  application  for  rehearing  after  final  decision, 
in  holding  that  evidence  as  to  plans  of  the  parties  subsequent  to  the 
date  of  the  decision  would  not  be  received  where  a  rehearing  had  been 
ordered, 2®  and  in  holding  that  evidence  of  availability  of  other  fre- 
ciuencies  will  not  be  received  in  a  case  involving  “fair,  eflBcient,  and 
equitable  distribution”  of  radio  facilities.21 

It  is  not  intended  in  this  Note  to  criticize  the  results  of  these  cases 
or  the  doctrine  as  it  is  applied  by  the  Commission.  What  is  objected 
to  is  the  Commission’s  mislabeling  of  the  principle  involved.  The  “far- 
reaching  doctrine  of  administrative  finality'’22  is  well  known  in  the  law, 
but  it  has  little  resemblance  to  the  Commission’s  doctrine  of  administra¬ 
tive  finality.  As  defined  by  the  courts,  the  doctrine  of  administrative 
finality  is 

“that  as  to  those  matters  entrusted  to  a  board  or  commission  its  determinations 
are  final  and  conclusive,  if  founded  on  substantial  evidence,  and  if  made  free 
from  arbitrary  or  capricious  conduct,  and  that  the  jurisdiction  of  the  reviewing 
court  is  limited  to  questions  affecting  constitutional  power,  statutory  authority, 
and  compliance  with  basic  concepts  of  proof  under  our  system  of  juris¬ 
prudence.^’” 

The  rule  of  administrative  finality  has  to  do  solely  with  the  relationship 

” Fairfield  Broadcasting  Co.,  5  R.R.  190.  194  (1949)  (“contrary  to  the 
principle  of  administrative  finality’’);  Paris  Broadcasting  Co.,  3  R.R.  1843,  ISSOa 
(to  reopen  record  after  proposed  decision  to  show  availability  of  other  frequencies 
would  be  “contrary  to  the  principle  of  administrative  finality’’). 

See  also  Spa  Broadcasters,  Inc.,  6  R.R.  541  (1950)  (hearing  examiner  re¬ 
fused  to  reopen  record  where  one  applicant  failed  to  appear  at  hearing  because 
of  erroneous  information  as  to  date  since  this  “would  not  be  in  the  interests  of 
administrative  finality”;  reversed  by  Commission). 

“J.  E.  Rodman,  4  R.R.  1022  (1948)  (would  “vitiate  completely  the  doctrine 
of  administrative  finality”).  However,  the  “principle  of  administrative  finality” 
does  not  bar  a  second  petition  for  rehearing  where  the  first  one  was  granted  and  a 
new  final  decision  handed  down.  Radio  Wisconsin,  Inc.,  4  R.R.  782g  (1948). 

"Central  Connecticut  Broadcasting  Co.,  4  R.R.  39,  52a  (1948)  (“Sound 
application  of  the  principle  of  administrative  finality”  requires  Commission  to  deny 
further  hearing);  Baltimore  Broadcasting  Corp.,  4  R.R.  940  (1948)  (would  be 
“contrary  to  the  principles  of  administrative  finality  and  the  orderly  dispatch  of  the 
Commission’s  business’*  to  grant  a  rehearing  and  reopen  the  record). 

"Jackson  Broadcasting  Co.,  4  R.R.  25  (1948)  (“would  be  contrary  to  the 
principle  of  administrative  finality”).  This  case  is  apparently  the  first  to  use  the 
expression. 

"Grand  Haven  Broadcasting  Co.,  4  R.R.  1313,  1322c  (1950)  (“Such  pro¬ 
cedure  would  not  be  conducive  to  administrative  finality  or  the  ends  of  justice”). 

”2  Vom  Baur,  Administrative  Law  §  509  (1942). 

"Utah  Copper  Co.  v.  Railroad  Retirement  Board,  129  F.(2d)  358,  361 
(C.C.A.  10th,  1942).  For  a  similar  statement  see  L.  B.  Wilson,  Inc.  v.  F.C.C.,  170 
F.(2d)  793,  803  (App.  D.C.  1948),  The  leading  case  defining  the  doctrine  by 
name  is  Rochester  Telephone  Corp,  v.  United  States,  307  U.S.  125,  139  (1939), 
a  case  involving  the  F.C.C. 
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between  an  agency  and  a  reviewing  court,  and  has  nothing  to  do  with 
review  by  an  agency  of  its  own  decisions  and  orders. 

This  is  a  matter  of  labels.  But  labels  are  important.  To  cloak  a 
rule  relating  to  administrative  reconsideration  in  the  mantle  of  a  prin¬ 
ciple  of  judicial  review  can  only  lead  to  confusion.  The  doctrine  applied 
by  the  Commission  should  stand  on  its  own  feet  and  not  attempt  to 
arrogate  the  authority  of  an  unrelated  principle  by  confusion  of  names. 


Admissibility  of  Tentative  Advertising  Contracts  in  Evidence 

Applicants  for  new  stations  sometimes  obtain  tentative  advertising 
contracts  from  potential  advertisers  in  order  to  show  commercial  support 
for  the  station.  Are  such  contracts  admissible  in  evidence? 

As  far  back  as  1936  the  Commission  in  granting  an  application 
found  that 

“A  number  of  merchants  and  business  concerns  have  entered  into  tentative 
contracts  with  the  applicant  for  advertisi^  time  on  the  proposed  station  from 
which  it  is  anticipated  that  a  revenue  suflBcient  to  justify  the  expectation  of  a 
successful  operation  of  the  proposed  station  will  be  derived.”** 

In  another  case  the  Commission  considered  a  “survey”  of  the  possi¬ 
bilities  of  commercial  support  made  by  the  applicant.^s  In  a  1938 
decision  the  Commission  said: 

“The  Petersburg  Newspaper  Corporation  offered  the  testimony  of  one 
Mr.  Ryan  for  the  purpose  of  showing  the  availability  of  commercial  support 
to  its  proposed  station.  Mr.  Ryan  offered  a  list  of  43  merchants  whom  he 
testified  he  had  contacted  and  who  had  promised  their  advertising  support 
for  the  proposed  station  to  the  amount  of  $2,450.  For  the  purpose  of 
showing  the  commercial  support  available  to  Mr.  Ryan,  a  witness  who  had 
previously  been  employed  by  WPHR  when  it  was  operating  in  Petersburg, 
testified  that  he  had  contacted  a  number  of  merchants  from  some  of  whom 
he  had  obtained  signed  commitments.  There  was  offered  in  evidence  approxi¬ 
mately  30  of  these  commitments,  which  reflected  the  amount  of  approximately 
$2,000  as  expected  income  from  advertisers.  In  addition  to  these  commit¬ 
ments,  there  was  offered  in  evidence  a  list  of  ‘prospective’  advertisers  who 
had  used  the  facilities  of  WPHR  in  the  past.  From  these  commitments  and 
other  facts  appearing  on  record,  we  find  that  a  station  operating  in  Petersburg, 
as  proposed  by  either  of  these  applicants,  would  reasonably  be  expected  to 
receive  sufficient  commercial  support  to  meet  the  estimated  monthly  operating 
costs.”** 

In  W.  C.  Irvin,  et  al.,  7  F.C.C.  11  (1939),  both  applicants  had 
offered  in  evidence  exhibits  listing  concerns  that  had  indicated  in  writing 
their  intention  of  using  the  facilities  of  the  proposed  stations.  The 


**  Golden  Empire  Broadcasting  Co.,  2  F.C.C.  478,  480  (1936). 
**  Press  Democrat  Publishing  Co.,  3  F.C.C.  544,  548  (1936). 

**  Havens  &  Martin,  Inc.,  6  F.C.C.  237,  241  (1938). 
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writings  themselves  were  not  oflFered  in  evidence  and  were  not  part  of 
the  record.  Irvin  contended  that  as  the  writings  secured  by  the  other 
applicant  were  not  contracts,  “the  Commission  erred  in  considering  the 
fact  that  the  estimated  operating  revenue  is  based  in  part  upon  the 
written  representations  made  to  said  applicant  by  several  business  firms 
in  Amarillo.”  The  Commission  said  tnat 

“  ...  it  would  place  an  unwarranted  burden  upon  an  applicant  for  a  new 
station  if  he  were  required  to  offer  in  evidence  binding  contracts  from  proposed 
advertisers.  In  the  first  place,  a  contract  to  advertise  over  the  proposed 
station  is  contingent  upon  a  favorable  grant  of  the  application  by  this  Com¬ 
mission.  It  contemplates  that  the  advertiser  would  be  in  position  to  advertise 
when  the  station  goes  on  the  air.  It  contemplates  a  pro»am  service  over  the 
station  which  meets  with  the  approval  of  the  proposed  advertiser;  the  selection 
of  time  which  the  advertiser  is  willing  to  talce;  the  presentation  of  the 
advertising  in  a  way  acceptable  to  the  merchant;  as  well  as  many  other 
important  factors.”" 

The  Commission  added  that  it  had  made  its  findings  as  to  commercial 
support  on  the  basis  of  depositions  of  prospective  advertisers,  the  gen¬ 
eral  business  condition  in  the  community,  and  other  factors. 

Certainly  nothing  in  the  Administrative  Procedure  Act  would  seem 
to  preclude  the  admission  of  such  contracts  in  evidence.^* 

Whether  such  proof  is  necessary  is  another  question.  The  Com¬ 
mission  has  recently  said  that  a  showing  that  an  applicant  has  “suflBcient 
resources  to  construct  and  to  operate  for  a  sufiicient  time  to  give  it  a 
reasonable  opportunity  to  develop  adequate  revenues  either  through 
new  business,  or  by  competition  for  existing  business”  is  “clearly  a 
sufficient  showing  or  financial  qualifications.”^^  In  a  comparative  hear¬ 
ing,  however,  an  applicant  may  wish  to  show  that  its  financial  qualifi¬ 
cations  are  better  than  those  of  the  competitive  applicants. 


Legal  Advice  on  Radio  Programs 

The  Committee  on  Unlawful  Practice  of  the  Law  of  the  New  York 
County  Lawyers’  Association,  an  association  of  some  7,000  New  York 
City  lawyers,  this  spring  addressed  a  letter  to  all  radio  broadcasting 
stations  in  New  York  County,  requesting  their  co-operation  “in  a  matter 
of  grave  public  concern.”  Excerpts  from  the  letter  follow. 

"7  F.C.C.  14  (1939).  See  also  Richland,  Inc.,  7  F.C.C.  329  (1939);  M. 
&  M  Broadcasting  Co.,  7  F.C.C.  277  (1939). 

“The  only  relevant  portions  of  the  Act  are  the  provisions  of  §  7(c)  that 
“Any  oral  or  documentary  evidence  may  be  received,  but  every  agency  shall  as  a 
matter  of  policy  provide  for  the  exclusion  of  irrelevant,  immaterial,  or  unduly 
repetitious  evidence”  and  that  agencies  must  act  upon  “the  reliable,  probative,  and 
substantial  evidence.” 

“Voice  of  Cullman,  6  R.R.  164,  168-9  (1950).  The  factor  of  commercial 
support,  stressed  in  the  decisions  prior  to  1939  (see  Pike  &  Fischer  Radio  Reg., 
Comprehensive  Digest,  1[  53: 24(C))  is  given  little  or  no  consideration  today. 
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“Radio  programs  which  give  the  public  authentic  general  informa¬ 
tion  about  the  law  and  the  principles  underlying  law  can  be  a  valuable 
liublic  service.  However,  this  Association  has  been  disquieted  recently 
by  complaints  regarding  certain  broadcasts  which  have  seemed  to 
suggest  that  listeners,  in  dealing  with  their  individual  specific  problems, 
could  rely  on  oflFhand  information  or  advice,  which  was  offered,  or  on 
answers  which  purported  to  give  legal  advice  in  response  to  specific 
inquiries. 

“In  several  instances  such  programs  have  sponsored  the  sale  of 
books  purporting  to  supply  ready  answers  to  the  various  legal  questions 
which  may  puzzle  the  individual  in  his  daily  life. 

“It  is  a  fundamental  fact  in  the  science  of  the  law  that  specific 
advice  of  this  kind,  which  must  ignore  the  special  conditions  which 
qualify  every  specific  legal  problem,  may  lead  the  individual  who 
follows  such  advice  into  serious  mistakes.  The  layman  may  discover 
the  truth  of  this  only  after  it  is  too  late. 

“A  program  which  is  confined  to  the  presentation  of  general  infor¬ 
mation  about  the  law  can  contain  much  of  value  to  the  listeners.  Such 
a  program,  however,  should  never  encourage  the  listener  to  attempt 
to  apply  the  law  himself  without  obtaining  professionally  competent 
personal  advice,  which  should  be  given  by  the  lawyer  only  after  a 
careful  analysis  of  a  most  complete  statement  of  the  specific  facts. 


“When  in  1941  the  subject  was  considered  between  the  repre¬ 
sentatives  of  the  National  Broadcasters  and  the  Committee  of  the 
American  Bar  Association,  that  Committee  gave  as  its  opinion  that 

“  ‘A  program  should  neither  give  nor  offer  to  give  legal  advice  nor  by  title  or 
substance  represent  or  lead  the  public  to  believe  that  it  emanates  from  a 
court  or  is  a  part  of  the  judicial  system.’ 

and  reported  to  the  American  Bar  Association  that 

“  ‘As  a  result  of  these  conferences,  your  Committee  has  had  the  assurance  that 
the  National  Association  of  Broadcasters,  through  its  many  members,  will  co¬ 
operate  to  the  end  that  programs  will  conform  to  the  above  opinion.’  ( 166 
A.B.A.  Rep.  153,  269,  1941). 

“Obviously,  for  a  man  to  base  his  conduct  or  stake  his  fortune  on 
advice  given  on  a  radio  broadcasting  program,  may  lead  to  most 
unfortunate  results,  whether  such  advice  be  given  by  a  lawyer  or  a 
non-lawyer;  if  given  by  the  latter  it  may  constitute  a  penal  offense. 
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“The  public  policy  of  this  state  requires  a  long  and  thorough 
training  in  the  law  as  an  indispensable  prerequisite  to  being  permitted 
to  practice  law  and  give  legal  advice.  The  relationship  between  an 
attorney  and  his  chent  is  direct  and  personal,  and  communications 
between  them  are  privileged.  In  this  relationship  the  client  has  all 
of  the  benefits  of  the  responsibility  of  the  lawyer  who  gives  the  advice 
and  further,  all  lawyers  are  required  to  conduct  themselves  in  relation 
to  their  clients  in  accordance  with  rules  of  ethical  conduct,  infractions 
of  which  subject  them  to  discipline  by  the  courts.  None  of  these  safe¬ 
guards  for  the  public  exists  where,  through  a  publicity  medium  such 
as  the  radio,  someone,  either  a  lawyer  or  a  layman,  is  permitted  as  part 
of  a  broadcast  program  to  give  legal  advice  on  specific  problems.  The 
situation  is  rendered  especially  hazardous  when  it  is  considered  that 
the  law  in  one  state  may  be  difiFerent  from  the  law  in  another  state. 
The  air  waves  are  no  respecters  of  state  lines.” 


Foreign  Language  Broadcasts 

The  discussion  of  foreign  language  broadcasts  in  10  F.C.Bar  J.  256 
was  based  in  large  part  upon  the  Initial  Decision  in  Pilgrim  Broadcasting 
Co.,  et  al.  The  Commission  in  its  final  decision,  dated  June  27,  1950, 
5  R.R.  861,  did  not  directly  rule  on  the  questions  discussed  in  that  note. 
The  Commission  said  that  upon  a  proper  showing  of  need  “a  program 
proposal  embodying  foreign  language  programs  may  well  be  favorably 
considered  in  comparative  proceedings  such  as  this.”  However,  the 
Commission  was  unable  to  find  that  a  showing  of  need  for  foreign 
language  programs  had  been  made,  inasmuch  as  there  was  insufficient 
evidence  of  the  number  of  persons  in  the  Boston  area  wholly  unfamiliar 
with  the  English  language  or  as  to  the  extent  to  which  existing  Boston 
stations  broadcast  foreign  language  programs. 


Sales  Tax  on  Television  Film  Commercials 

Applicability  of  the  California  3  per  cent  sales  tax  to  television 
film  commercials  was  discussed  in  a  previous  issue  of  the  Bar  Journal.®® 


~  10  F.C.Bar  J.  222. 
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The  matter  has  subsequently  been  clarified  by  the  State  Board  of 
Equalization.  The  producer  of  pictures  for  television  purposes  is 
regarded  as  subject  to  the  same  rule  as  the  producer  of  an  ordinary 
motion  picture,  i.e.  he  is  regarded  as  the  consumer  of  the  film  and  other 
tangible  personal  property  used  in  production,  and  the  tax  applies  with 
respect  to  the  sale  of  such  property  to  him,  but  not  to  the  producer’s 
receipts  from  the  television  station  or  advertiser  to  which  the  production 
is  furnished  for  showing  on  television.  The  running  time  of  the  par¬ 
ticular  film  is  not  determinative  of  the  question  whether  or  not  the 
producer  is  regarded  as  a  consumer  or  as  a  retailer  of  the  completed 
picture.  The  fact  that  the  production  is  for  advertising  purposes  is 
regarded  as  immaterial  so  long  as  the  production  is  complete  in  itself, 
involving  continuity,  direction,  story,  or  the  explanation  of  an  idea  or 
process,  as  distinguished  from  pictures  constituting  a  portion  only  of 
a  complete  production. 

Television  Aerials 

One  aspect  of  the  television  antenna  problem  which  was  not 
mentioned  in  the  note  on  the  subject  in  10  F.C.Bar  J.  201  is  the  question 
of  hazards  to  firemen.  According  to  recent  press  reports,  the  New  York 
City  Fire  Department  has  found  television  antennas  to  constitute  a 
major  hazard  to  firemen.  As  yet,  however,  the  department  has  not 
officially  requested  legislation  relating  to  television  antennas.^i 

Television  Time  os  Legitimate  Election  Expense 

According  to  a  recent  report  in  Variety,  a  Pennsylvania  election 
board  official  has  raised  a  question  as  to  whether  the  purchase  of 
television  time  by  a  candidate  is  a  lawful  campaign  expense.  The 
Pennsylvania  law  ( Pa.Stat. Ann.,  Tit.  25,  Section  3226)  provides  that 
expenditures  may  be  made,  inter  alia,  “For  the  rental  of  radio  facilities, 
and  amplifier  systems.”  The  official  questioned  whether  this  covered 
television,  and  indicated  that  amendment  of  the  law  might  be  sought. 
While  amendment  might  be  advisable  to  remove  any  question,  however, 
it  would  not  appear  that  it  is  essential.  If,  as  the  Supreme  Court  of 

"  Letter  from  Nathan  C.  Horwitz,  Law  Assistant,  New  York  City  Fire 
Department,  Jime  16,  1950. 
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Pennsylvania  has  held,®  2  ^  reference  to  "moving  picture  exhibitions” 
in  a  statute  regulating  the  sale  of  liquor  in  taverns  comprehends 
television,  certainly  “radio”  in  the  election  law  should  include  the  newer 
medium. 

Television  in  Automobiles 

In  the  Winter,  1949,  issue  of  the  Bar  JoxmNAL  the  various  1949 
statutes  on  television  receivers  in  motor  vehicles  were  summarized.®® 
Two  more  states  enacted  laws  on  the  subject  in  1950,  while  one  of  the 
1949  laws  has  been  amended.  Rhode  Island  absolutely  prohibits  any 
television  viewer,  screen,  or  other  means  of  visually  receiving  a  television 
broadcast  in  a  motor  vehicle.®^  Previously,  only  Massachusetts  had 
such  a  thorough-going  ban;  but  the  Massachusetts  law  was  amended 
to  conform  to  most  of  the  other  statutes,  and  now  prohibits  only  the 
installation  of  a  television  viewer  or  screen  in  a  motor  vehicle  “at  any 
point  forward  of  the  back  of  the  driver’s  seat,  or  which  is  visible  to  the 
driver  while  operating  such  motor  vehicle.”®®  The  Virginia  statute  is 
substantially  the  same,  but  it  contains  the  unique  proviso  that  “This  law 
shall  apply  to  all  residents  of  Virginia,  and  as  to  non-residents,  they 
shall  be  required  to  disconnect  any  television  receiver  which  violates 
the  foregoing  provisions  while  driving  through  or  within  the  State.”®® 
Bills  were  introduced  in  Kentucky,  Mississippi,  New  Jersey,  and  New 
York,  but  failed  of  passage.®'^ 

Amendment  of  Court  of  Appeals  Rule  17 

The  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  has  amended  its  General  Rule  17,  effective  in  all  cases  in  which 
the  appellant’s  brief  is  filed  on  or  after  September  1,  1950,  to  require 

"Philadelphia  Retail  Liquor  Dealers  Assn.  v.  Pennsylvania  Liquor  Control 
Board,  360  Pa.  269,  62  A. (2d)  53  (1948),  noted  in  9  F.C.Bar  J.  141. 

“  10  F.C.Bar  J.  215. 

**  House  Bill  No.  943,  approved  April  28. 

"Chapter  305,  Laws  of  1950,  approved  April  10. 

"  Chapter  449,  Acts  of  1950. 

"Kentucky,  House  Bill  No.  207  (screen  visible  to  driver  prohibited);  Missis¬ 
sippi,  House  Bill  No.  117  (absolute  prohibition);  New  Jersey,  Assembly  Bill  No. 
271  (screen  visible  to  driver);  New  York,  S.  Int.  135  (absolute  prohibition),  S.  Int. 
1625  (same),  A.  Int.  1985  (same). 
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“a  statement  of  the  question  or  questions  presented  to  the  court  for 
decision,  expressed  in  the  terms  and  circumstances  of  the  case  but 
without  unnecessary  detail.  The  statement  should  be  short  and  concise 
and  ordinarily  should  not  exceed  20  lines.  The  court  in  its  discretion 
may  decline  to  consider  a  question  not  set  forth  in  accordance  with 
this  paragraph.”  The  appellee  or  respondent,  if  he  does  not  agree  with 
the  opposing  party’s  statement,  must  include  his  own  statement  in  his 
brief. 

Report  of  the  Committee  on  International  Communications, 
Section  of  International  and  Comparative  Law,  American  Bar 
Association 

The  1950  Report  of  this  Committee,  prepared  by  its  chairman, 
Harry  P.  Warner,  is  a  lengthy  and  detailed  document.  The  Report 
covers  the  activities  of  the  Administrative  Council  of  the  International 
Telecommunications  Union,  the  Mexico  City  International  High  Fre¬ 
quency  Broadcasting  Conference,  the  Fourth  Inter-American  Radio 
Conference  (F.I.A.R. ),  the  International  Administrative  Aeronautical 
Radio  Conference,  the  Paris  Telegraph  and  Telephone  Conference, 
the  Bermuda  Telecommunications  Agreement  (1949),  various  other 
telephone  and  telegraph  matters  and  the  NARBA  conference. 

F.C.C.  Annual  Report  for  1949 

The  Fifteenth  Annual  Report  of  the  Federal  Communications 
Commission  covers  developments  during  the  fiscal  year  which  ended 
June  30,  1949,  with  a  notation  of  subsequent  important  developments. 
This  year’s  Report  is  159  pages  long  and  may  be  obtained  from  the 
Government  Printing  OflBce  for  35  cents.  Chairman  Coy  notes  in  his 
letter  of  transmittal  that  the  report  “is  particularly  significant  in  reflect¬ 
ing  the  mushrooming  growth  of  the  nonbroadcast  services,  and  the 
steps  that  have  been  taken  by  the  Commission  to  provide  for  new  or 
r.iigmented  safety  and  special  radio  facilities  to  better  serve  the  public 
and  industry.  Broadcast  activities  are  marked  by  the  booming  interest 
in  television,  and  the  attendant  problems  being  dealt  with  by  the 
Commission  in  order  to  meet  the  demand  for  video  expansion  and 
improvement.  At  the  same  time,  the  Commission’s  regulatory  func¬ 
tioning  has  been  taxed  by  events  in  the  common  carrier  field.  The 
Commission  is  hard  pressed  to  keep  abreast  of  kaleidoscopic  technical 
developments  aflFecting  both  wire  and  radio  communication  ...” 
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In  TV  &  Radio, 


most  members  of  the 
FCC  Bar  rely  on 
the  services  of 

TELEVISION  DIGEST 

for  news  of 
latest  developments, 
for  accurate  interpretation 
of  trends,  and  for 
permanent  reference  data. 


A  complete  service  comprising 
Weekly  Newsletters  •  TV-AM*FM 
Directories  •  Weekly  Addenda  • 
Regular  Supplements  of  Current 
and  Permanent  Reference  Value 
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